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DECISION

On an appeal made pursuant to section 45(2) Housing Act 2004 against an
Emergency Prohibition Order

Appellants:

Respondent.
Subiect property:

Date of Emergency Prohibition Order:

Date of Appeal Application:

Hearing Date:

Legal representation:

Members of the Tribunal:

Date of determination:

Release date

Sovereign Estates (East Midlands) Limited
and Nimar Limited

Ashfield District Council

30 High Oakham Close, Sutton in Ashfield
Nottinghamshire NG17 4JS

23 November 2010
9 February 2010
12 April 2011

Mr Terry Haines as a Director and the
Secretary of the Appellants and Dr. Francis
Graydon, Solicitor for the Respondent

Mr.R.Healey (Chairman)
Mr.D.A..Lavender
12 Aprit 2011

Decision

The Appellants’ application is dismissed with no order made for costs.
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Introduction

1. This is a decision on an appeal made by Sovereign Estates (East Midlands)
Limited and Nimar Limited (“the Appellants”) to the Residential Property Tribunal
pursuant to section 45(2) of the Housing Act 2004 (“the Act"} in respect of an
Emergency Prohibition Notice served by Ashfield District Council (“the Respondent”)
as the local housing authority under Section 43 of the Act in respect of 30 High
Oakham Close, Sutton in Ashfield, Nottinghamshire NG17 4JS. (“the Premises”)

Background

2. The Emergency Prohibition Notice (“the Notice”) dated 23 November 2010
was issued under section 43 of the Act by the Respondent on the basis that category
1 hazards(s) existed in the Premises and further stated that no management order is
in force in pursuant to Chapter 1 or 2 of Part 4 of the Act.

3. The Notice specified Category 1 hazards; in particular matters of fire
prevention, fire detection and means of escape from the Premises.

4, The Notice gave details of the remedial action, and times for implementation,
which the Respondent considered would result in it revoking the order in accordance
with the Act and informed the Appellants of their right of appeal to a residential
property tribunal within 28 days from the date of the Notice.

5. The Respondent encouraged the Appellants to make an appeal out of time
which was subsequently made to the tribunal on 9 February 2011.

6. The Tribunal allowed the appeal out of time in accordance with the provisions
of section 45(4) of the Act.

7. On 3 March 2011 the Respondent by notice stated that following a re-
inspection of the Premises it was satisfied that no category 1 hazards remained in
the Premises and revoked the Notice.

8. Notwithstanding the revocation of the Notice by the Respondent the
Appeliants continued with their application.

9. Both parties submitted their bundles of documents and helpfui skeleton legal
arguments.

10. By the agreement of the parties the Premises were not inspected by the
Tribunal.

The Law
11.  The relevant law is set out in the Schedule.
Hearing

12. The hearing took place on 12 April 2011 commencing 11.00am. at Hopkins
LLP, Eden Court, Crow Hill Drive, Mansfield, Nottinghamshire NG19 7AE.
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[image: image3.png]13.  Mr Terry Haines as a Company Director and Secretary represented each of
the companies comprising the Appellants. The Respondent was represented by Dr.
Francis Graydon, Solicitor with Browne Jacobson, Nottingham.

14.  For the - benefit of the legally unrepresented Applicants the Chairman
explained that the tribunal was a creature of statute and had no inherent jurisdiction.
In the present case the jurisdiction appeared in section 45(6)(b) of the Act which
gave a power to confirm or vary the Order or make an order revoking it as from a
date specified in that order. Additionally the tribunal had power to award costs in the
circumstances set out in Schedule 13 paragraph 12 of the Act.

15, Mr. Haines on behalf of the Appellants confirmed that he wished to proceed
with the appeal against the Order. He did not wish to pursue a claim for costs against
the Respondent. The Respondent contended that as the Order had already been
revoked by them the option of confirming or varying the Order was no longer
available to the Tribunal. The Respondent will invite the tribunal to dismiss the
application and, if dismissed, will apply for costs against the Appellants.

Preliminary issue for determination

16.  The Tribunal determined that as a preliminary issue they would determine
whether, following the revocation of the Order by the Respondent in accordance with
section 43(5) of the Act they had power to confirm or vary the Order in accordance
with the provisions of 45(6) of the Act and invited submissions from the parties.

17.  The Appellant submitted that the application to vary or revoke the Order
should proceed notwithstanding the revocation by the Respondent. He submitted
that the Respondent had disregarded its own enforcement policy, had unfairly
treated the Applicants, the Order was invalid and had not been properly served.

18. The Respondent submitted that as there was no Order in existence at the
time of the hearing there was no Order to vary or revoke and the Appellants’ case
must therefore fail. The question of bad service was a new issue and should not be
considered. Any ancillary issues were outside the jurisdiction of the Tribunal.

Preliminary issue determined by Tribunal

19.  The Tribunal determined that as there was no Order in existence at the date
of the hearing they did not have jurisdiction to vary or revoke the Order and
dismissed the Appellants’ application.

Costs application by the Respondent

20.  The Respondent applied for costs as provided for in Schedule 13 paragraph
12 of the Act. He submitted that the Appellant was seeking to appeal an order which
was of no effect and had acted unreasonably in the way that he had pursued the
application following its revocation. The Respondent believed that the Appellants
may have misunderstood the statutory basis concerning the recovery of costs. Para
12 (2)(d) of the schedule provides for conduct “within the proceedings” and it is
submitted that it is unreasonable to continue with the appeal when there is no order
to vary or revoke. The Respondent submitted that Mr Haines appears unhappy at the
way the Order was obtained and progressed by the Respondent and it appears the
application proceeded on that basis.
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[image: image4.png]21.  The Respondent submitted that the Appellants’ conduct fell within the
requirements of paragraph 12 and in particular sub clause (d) that the Appellants’
had “acted frivolously, vexatiously, abusively, disruptively or otherwise unreasonably
in connection with the proceedings” The Appeliants conduct was submitted to be
frivolous and vexatious as set out in the Act It was acknowledged that the
Appeliants did not act with malice.

22.  Mr Haines did not further address the Tribunal.
Costs determination by the Tribunal

23.  The Tribunal considered carefully the evidence presented to the hearing and
were not satisfied that the Appellants had acted frivolously or vexatiously or been
unreasonable in the conduct of the proceedings. The Tribunal determined that the
Appellants had not conducted themselves in a manner which fell within paragraph 12
of Schedule 13 of the Act and no order is made for costs against the Appellants.

The Schedule

Housing Act 2004 -
Section 43 Emergency prohibition orders
(1) if-

(@)  the local housing authority are satisfied that a category 1 hazard exists on any
residential premises and

(b}  they are further satisfied that the hazard involves an imminent risk of serious
harm to the health or safety of any of the occupants of those or an v other residential
premises, and

{c) no management order is in force under Chapter 1 or 2 of Part 4 in refation to
the premises mentioned in paragraph (a)

making an emergency prohibition order under this section in respect of the hazard is
a course of action available to the authority in relation to the hazard for the purpose
of section 5 (category 1 hazards: general duty to take enforcement action).

(2)  An emergency prohibition order under this section is an order, imposing with
immediate effect, such prohibition or prohibitions on the use of any premises as are
specified in the order in accordance with subsection (3) and section 44.

(3) {Not relevant to the present proceedings]

(5) The following provisions also apply to an emergency prohibition order. . . . .
which has become operative

(a) section 25 (revocation and variation)
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[image: image5.png]Section 44. Contents of emergency prohibition orders

(1)  An emergency prohibition order under section 43 must comply with the
following requirements of this section.

(2} The order must specify, in relation to the hazard, (or each of the hazards) to
which it relates —

(a) the nature of the hazard and the residential premises on which it exists,
(b} the deficiency giving rise to the hazard.

(c) {Not relevant to these proceedings]

(d)  [Not relevant to these proceedings]

(3) The order must contain information about

(a)  the right to appeal under section 45 against the order, and

(b}  the period within which an appeal may be made,.

and specify the date on which the order was made.

Section 45 Appeals relating to emergency measures
(1) [Not relevant to these proceedings)

(2) A relevant person may appeal to a residential property tribunal against an
emergency prohibition order

{(3) An appeal under . . . .. subsection 2 must be made within the period of 28
days beginning with-

(a)  [Not relevant to these proceedings]
(b) the date specified in the emergence prohibition order.

(4) A residential property tribunal may allow an appeal to be made to it after the
end of that period if it is satisfied that there is a good reason for the failure to
appeal before the end of that period (and for any period since then in applying
for permission to appeal out of time)

(5)  An appeal under. . . . . subsection 2 —
(a) isto be by way of re-hearing, but

(b)  may be determined having regard to matters of which the
authority were unaware.

(6) The tnbunal may-

(a)  [Not refevant to these proceedings
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In the case of an appeal under subsection (2), confirm or vary the emergency

prohibition order or make an order revoking it as from a date specified in that order.

Schedule13

Costs

12(1) A tribunal may determine that a party to proceedings before it is liable to pay
the costs incurred by another party in connection with the proceedings in any
circumstances falling within sub paragraph (2)

(2)

The circumstances are where-
(a) he has failed to comply with an order made by the tribunal

(b) in accordance with regulations made by virtue of paragraph 5(4), the
tribunal dismisses or allows, the whole or part of an application or appeal by
reason of his failure to comply with a requirement imposed by regulations
imposed by virtue of paragraph 5

(c) in accordance with regulations made by virtue of paragraph 9, the tribunal
dismisses the whole or part of an application or appeal made by him to the
tribunal; or

(d) he has, in the opinion of the tribunal, acted frivolously, vexatiously,
abusively, disruptively or otherwise unreasonably in connection with the
proceedings.

¢t LI B S A N A A ti LN S T S S B B | (3]

Roger i—lealey
Chairman {9 APR 2011
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