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Property : 413 Marshgate Drive,
Hertford,
SG13 7AQ
Applicant : Charles Bancroft
Respondent : East Hertfordshire District Council
Case number : CAM/26UD/HON/2011/0002
Application : Appeal against service of Overcrowding Notice

(Section 143 of the Housing Act 2004 (“the Act”))
Application date : 20" December 2010 °
Tribunal : Mr. Bruce Edgington (lawyer chair)

Mr. David Brown FRICS MCI Arb
Mr. Chris Gowman BSc MCIEH MCMI

Venue and date of : 14" June 2011 at Room 27 East Herts. Council
Appeal hearing Wallfields, Pegs Lane, Hertford SG13 8EQ
DECISION

1. The appeal against the service of an Overcrowding Notice succeeds but only to
the extent that is varied by:-

(a) removing the words “the date the existing tenant, Anglebert Costa, vacates
the first floor front rear left bedroom” and substituting “31% December 2010"
on the front page and

(b) stating “You must not permit more than the stated number of people to
occupy the rooms in Schedule 1 as bedrooms and you must not permit
anyone to occupy the room in Schedule 2 as a bedroom” in substitution for
“you must refrain from permitting a room to be occupied by a new resident as
sleeping accommodation otherwise than in accordance with the notice” at the
commencement of the second page.

2. The Applicant is ordered to pay the Respondent authority its costs of appearing in
Cambridge for a hearing in March 2011 assessed in the sum of £69.95 on or
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Reasons

Introduction

3. This is an appeal by Mr. Charles Bancroft against the service by East
Hertfordshire District Council of an Overcrowding Notice on or about the 10"
December 2010. The appeal is within time. The Notice provides two
Schedules, one stating the maximum number of people who can occupy various
rooms in the property and the other stating that one room in the property is too
small for living accommodation. This latter provision only applies to a future
occupant. In other words, Mr. Bancroft is not required to make the present
occupier homeless, but if that person does vacate, Mr. Bancroft cannot allow the
room to be occupied by anyone eise.

The Facts according to the papers

4. For the purpose of this appeal, it is accepted by both parties that the property isa
House in Multiple Occupation (“HMO") within the meaning set out in Section 254
of the Act. However by a combination of Section 55 of the Act and The
Licensing of Houses in Multiple Occupation (Prescribed Descriptions)
(England) Order 2006, it is does not need to be licensed. it is a 4 storey mid-
terraced house. The lower ground floor consists of a bathroom, kitchen and
utility room with access to the rear garden. The ground floor has access from the
street to a hallway. It has one unit of living accommodation and a shared living
room which has stairs off to the lower ground floor. Stairs in the hall give access
to the first floor where there are 3 units of accommodation. The first floor landing
gives access to the room in the loft conversion.

5. Mr. Bancroft has a number of properties let to tenants in Hertfordshire. It is part
of the history of this property that the Respondent local authority has asked Mr.
Bancroft to undertake substantial works to bring the property up to the standard
required by what have become known as the HHSRS which are set out in the Act.
Basically, they relate to safety standards linked to the level of risk to potential
occupants and include such matters as fire risk, risk of falling and so on. One of
those risks is ‘crowding and space’.

6. In fairness to Mr. Bancroft, he has undertaken a good deal of such work and the
only current issue between the parties on the papers would appear to be
overcrowding. In essence, the subject of the dispute and Mr. Bancroft's appeal,
is the first floor rear left room. Mr. Bancroft wants it to remain available to letto a
tenant as a bedroom. The Respondent local authority says it is too small and
represents a hazard to any occupant. It says that the room is 4.90 square metres
and Mr. Bancroft does not dispute this.

7. The papers submitted to the Tribunal before the hearing reveal a history going
back to when the original HHSRS inspection was undertaken. However, much of
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they show that Mr. Bancroft has, to a greater or lesser extent, co-operated with

the Respondent.

8. The reasons given by Mr. Bancroft for appealing the Overcrowding Notice are, in
essence:-

(a) The room is only ‘slightly’ smaller than the guidance

(b) There is a cupboard opposite the room which could be ‘allocated to this room'
{the local authority says that it has already granted a relaxation to the
guidance in respect of another room on the basis that this cupboard would be
used with that room).

(c) The room has been rented for 10 years

(d) Tenants living in this room have been happy

(e) There is demand for cheap rooms of this type

() tis an infringement of the potential occupier's human rights to take away the
choice to live in this room

(g) With cutbacks in housing benefit, this room is easily affordable and within
housing benefit

(h) He is the only private landiord in the East Herts. District offering shared
accommodation to young people on housing benefit and this ruling is
reducing his ability to provide this service

(i) 5 people sharing this house is hardly overcrowding.

9. These were basically the same points as he made when given notice of the local
authority’s intention to serve the Overcrowding Notice which the local authority

rejected.

10. The Respondent authority ask for an order that their costs of attending a hearing
in March 2011 should be paid by Mr. Bancroft because this arose from his
unreasonable behaviour in not preparing a bundle of documents for the Tribunal.
This meant that the original hearing had to be abandoned.  The March hearing

~ was held in the Tribunal’s offices in Cambridgeshire when Mr. Bancroft admitted
his error and the case was re-listed.

The Law

11. Section 139 of the Act says that a local housing authority “may serve an
overcrowding notice on one or more relevant persons if having regard to the
rooms available, it considers that an excessive number of persons is being or is
likely to be, accommodated in the HMO concemed”.  Such housing authority
must serve a notice on every ‘relevant’ person notice of its intention to do so at
least 7 days beforehand. It is accepted by both parties and confirmed by the
documents that Mr. Bancroft is a relevant person and that the necessary notices

were served.

12.Section 143 deals with appeals, which are to be by way of re-hearing.  This is, of
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means is that this Tribunal can consider matters de novo which involves
considering all the evidence before it and not just that which the housing authority
considered. It may even take into account evidence about which the housing
authority was unaware at the time of its decision.

13. The Tribunal may confirm or revoke the Overcrowding Notice, or vary any
condition. The essence of this case is whether the disputed room is big enough
to accommodate a tenant. Unfortunately, the law as far as this aspect of matters
is concerned is not particularly clear and depends to a great extent on guidance
issued either by national or local government.

14. Section 216 of the Act states that the appropriate national authority may make
regulations dealing with whether a property is overcrowded and, in particular,
state whether the standards set in Part 10 of the Housing Act 1985 are
applicable. As far as the Tribunal can ascertain, no such regulations have been
made although the Housing Health and Safety Rating System Operating
Guidance was issued by the then Office of the Deputy Prime Minister (“the
Guidance”) has been designated as appropriate guidance for local housing
authorities.

15. Schedule 13, paragraph 12 of the Act deals with costs. It gives a Tribunal the
discretion to award ‘wasted’ costs of up to £500 if a party has acted “frivolously,
vexatiously, abusively, disruptively or otherwise unreasonably in connection with
the proceedings’.

Guidance

16. The Guidance does not give details of the sizes of rooms which would be deemed
to be too small. What has happened in this case is that the Respondent authority
has followed guidance adopted by local housing authorities across Hertfordshire
and Bedfordshire which provides that one person units of accommodation should
be a minimum of 8 square metres but can be reduced to 6.5 square metres where
there is, as in this case, a communal living area or kitchen with dining area.
However, even this reduced area is 1.6 square metres greater than the subject
room.

17. The Respondent authority also says that it had in mind Part 10 of the Housing Act
1985 which provides that living accommodation for a single person should be a
minimum of 70 square feet. According to the measurements taken by the
Respondent authority which are not challenged by the Applicant, the subject room
is about 52.5 square feet in size.

18.Paragraph 11 of the Guidance deals with the crowding and space hazard. It
makes the point that lack of space and overcrowded conditions have been linked
to a number of heaith outcomes, including psychological distress and mental
disorders.
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should be large enough to be usable for sleeping and for study or relaxing away
from the other members of the household.

20.Finally, for these purposes, the guidance says that one of the matters which is
relevant to the likelihood of an occurrence and the severity of the outcome for an
occupier is the inadequate size of the bedroom.

21. Other guidance said to have been followed by the Respondent housing authority
is that issued by a government sponsored organisation known as Local
Government Regulation, formerly the Local Authorities Coordinators of Regulatory
Services (or LACORS). The latest such guidance was launched on the 23" April
2009. This confirms that there are no hard and fast rules as to minimum size but
suggests, at paragraph 4.4.1, that the minimum size for a single bedroom should
be 6.5 square metres. It also makes reference to the Metric Handbook which
includes some recommended room sizes based on the Housing Corporation’s list
of required furniture and the NHBC minimum requirements. This Handbook also
makes it clear that there is no hard and fast rule but 6.5 square metres is
suggested for single bedrooms.

The Inspection

22.The members of the Tribunal inspected the property in the presence of Mr.
Bancroft and Jane O'Brien from the Respondent authority. The building appears
to be a late 19™ or early 20" century terraced house of brick construction under a
slate roof. The front has a pebbledash coating. The Tribunal did not see the rear
elevation from the outside. The window frames are in need of urgent attention and
the property generally including the roof in particular is showing its age.

23. The Tribunal obtained confirmation from the parties that the dimensions of the
room in question were not in dispute.  An inspection was made of the room and
it is, subjectively, very small with just enough room for a single bed with some
standing space and room for a limited level of personal belongings. Ithas a
window and heating.

The Hearing

24. Those attending the hearing were Mr. Bancroft and then a team from the
Respondent authority including Fiona Malcolm, their lawyer and representative,
Jane O'Brien, and Ben Firmin, a District Environmental Heaith Officer.

25.As appeared from the papers, the basic facts were agreed. The thrust of Mr.
Bancroft's submissions was that he felt he was a providing a badly needed facility
to house people receiving benefit. He could not believe that the outcomes
predicted by the guidance were realistic and argued that such guidance was just
‘political’ in nature rather than a proper assessment of outcomes. However, he
fully accepted that both the Respondent authority and the Tribunal would have to
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26. One of the first things he said was that the Respondent authority’s ‘team’ were

excellent and had been very helpful throughout. However, its policies on
overcrowding had caused him to ‘lose’ 5 small rooms. He said that the demand
for these small rooms was enormous and he was the only landiord locally who
would accept referrals from the local authority in respect of homeless persons.
He would take people without deposits who had fallen on hard times.

27.He offered to ensure that people allocated the bedroom in question, would only

stay for, say, 6 months and would then be moved to a bigger room or be asked to
leave. Bearing in mind the problems over security of tenure, it was pointed out
to Mr. Bancroft that this was an unrealistic way of complying with the guidance
even if it were to be enforceable as between the parties.

28. As far as costs were concerned, he accepted, once again, that the March hearing

was his fault but he suggested that the Respondent authority had cost him a
considerable amount over the years and that this should be born in mind by them
when pursuing their claim for wasted costs.

Analysis
29. There were two aspects to this case which struck the members of the Tribunal

immediately. The first was that the Respondent authority relied upon the fact that
they had assessed the disputed bedroom at the property as a category 1 hazard
following an HHSRS assessment. Under Section 5 of the Act, where a local
authority finds a category 1 hazard, it is mandatory for that authority to take
enforcement action.  Such enforcement action is listed and does not include
serving an overcrowding notice under Section 139. The only applicable and
realistic enforcement action from the prescribed list to suit the facts of this case
would be the making of a Prohibition Order. This would prevent Mr. Bancroft from
allowing anyone to stay in the room.

30. The other matter which concerned the Tribunal was the wording of the

31.

overcrowding notice in the sense that it made it clear that the bedroom is
unsuitable to be occupied as sleeping accommodation. And yet it provided that
the current tenant could continue to occupy it for that purpose. It may be that
there is confusion about Section 142 which allows an overcrowding notice to be
served which prevents a particular room from being occupied as sleeping
accommodation by a “new resident”.

It is the Tribunal’s view that this Section cannot be used both to prevent
occupation by a new resident and, at the same time, allow it to continue to be
occupied by an existing resident. It would simply not make any sense. Either a
room is suitable for occupation as a bedroom or it is not.

32.1t should be said that the intentions of both parties in this case are laudable. Mr.
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Respondent authority does not want to add to the homeless problem in the area
by forcing the eviction of the existing tenant. However, that does not mean that
either the Respondent authority or this Tribunal can ‘overlook’ what are clear legal
requirements and provisions.

33.As far as costs are concerned, it is clear that the hearing in March was necessary
because Mr. Bancroft had not complied with directions and had not filed a bundle
of documents. This meant that it was impractical for the final hearing to take
place as the Tribunal would have no idea of the issues before it inspected the
property or started the hearing. Thus, the Tribunal considers this to have been
unreasonable behaviour in the legal sense of the word and an award will be made
in favour of the Respondent authority. They claim for 2 officers’ attendance i.e. 2
x 2.5 hours @ £43 per hour plus mileage of 81 miles @ 40p per mile. This makes
a total of £247.40.

Conclusions

34.Using both a subjective test and an objective test, the Tribunal finds that the room
in question is not suitable for use as a bedroom even with the residents’ lounge.
If the occupant should fall out with the other residents, it is probably that such
occupant would have to spend many hours in a very small space. The room is
substantially smaller than the guidance and not ‘slightly’ smaller as Mr. Bancroft
suggests.

35. Mr. Bancroft may feel that the only end result of the statute and guidance is to
stop him providing a valuable service. However, the purpose is to stop vulnerable
people being exploited by having a ‘bottom line’ of standard of provision below
which no reasonable person in a civilised society should have to endure. The
bottom line is based on evidence, history and experience. People may well want
to live in the cheapest possible accommodation but that is not the point.
Desperate people sometimes do desperate things.

36. There will be a variation in the Notice because this Tribunal cannot see how the
condition as to occupancy is sustainable in logic or in law. Thus the condition
that the current occupier can continue to use the room as a bedroom but no new
resident can take occupation is deleted. Having said that, the Respondent
authority clearly stated at the hearing that it does not want to make the current
occupier homeless which means, in effect, that it agrees not to enforce the Notice
until the current occupier has vacated. That is obviously a matter for East
Hertfordshire District Council.

37. As far as costs are concerned, the March hearing was simply to look at whether
the appeal should be dismissed or the final hearing should be rescheduled. It
was not necessary to have 2 officers attend for that purpose. Thus the Tribunal
orders Mr. Bancroft to pay the travel expenses of £32.40 and the cost of 1
officer's attendance being £107.50 i.e. 2.5 hours @ £43 per hour. As the



[image: image8.png]hearing was in respect of 2 properties, half the amount will be payable for each
property. Thus, the amount payable is £139.90 and half that amount in respect
of the subject property is £69.95.

Bruce Edgington
Chair
17* June 2011




