MAN/30UH/HIN/2011/0009
APPLICATION UNDER THE HOUSING ACT 2004

SECTION 48 and SCHEDULES 1 & 3
Applicant:         Green House Limited LLC
Respondent:     Lancaster City Council

Property:          Basement & Second Floor Flats, 180 Heysham Road,     

                           Morecambe, LA3 1DJ
               REASONS FOR THE DECISION OF THE RESIDENTIAL PROPERTY TRIBUNAL

INTRODUCTION
1. This was a reference under the provisions of Section 48 of, and the first and third Schedules to, the Housing Act 2004 against notices and demands dated 22 March 2011 and served by Lancaster City Council (‘the Respondent’) under Sections 11, 12 and 49 of the Housing Act 2004 on Grange View Limited LLC (‘Grange View’) but responded to by Green House Limited LLC (‘the Applicant’) the owner of 180 Heysham Road, Morecambe, LA3 1DJ (‘the Property’). 
2. The notices and demands related to the basement flat (‘the Basement’) and the second floor flat (‘the Second Floor’) at the Property and had been served following an inspection of the Property on 2 March 2011 by Mr M Charlesworth, Technical Officer in the Respondent’s Housing Standards Department, accompanied by Ms F MacLeod, Housing Standards Officer.
3. The applications from the Applicant, one in respect of each flat, dated 4 April 2011, challenged the need for the notices and the demands. The two applications have been considered together having regard to common features (the same Applicant, the same Respondent, the same Property and common evidence).
THE TRIBUNAL
4. A Residential Property Tribunal comprising P J Mulvenna, LLB, DMA, and 
 I James, Dip Surv, MRICS, was appointed and an external inspection of the Property took place on the morning of 29 June 2011. The Tribunal was unable to gain admission to the Property and was unable to carry out an internal inspection. The Applicant was not represented at the inspection. The Respondent was represented by Mr Charlesworth and Ms MacLeod.
5. A hearing took place later the same day at Lancaster Magistrates’ Court. The Tribunal heard oral evidence and submissions from Mr E Zohar, Director, who was accompanied by Mrs N Zohar and Mr D O’Brien, on behalf of the Applicant, together with oral evidence from and Mr Charlesworth and oral submissions from Mr Gorst, Solicitor, who was accompanied by Ms MacLeod, on behalf of the Respondent.
THE PROPERTY 
6. The Property is a three storey end terrace building with a basement, comprising four self-contained flats, one on each floor, including the basement. The Basement has a lounge, a kitchen, two bedrooms, a bathroom and a storeroom. The Second Floor has a lounge, a kitchen, one bedroom and a bathroom. The Property is situated in a predominantly residential area and both the Basement and the Second Floor appeared to be occupied at the time of the Tribunal’s inspection. 

THE NOTICES AND DEMANDS
7. The Respondent, on 22 March 2011, served on Grange View Improvement Notices and Demands for Payment of a Charge for Enforcement Action in respect of the Basement and the Second Floor under Sections 11 and 12, and Section 49 of the Housing Act 2004, respectively. 
(a) The Basement 
8. The Improvement Notice in respect of the Basement stated that the Respondent was satisfied that Category 1 and 2 hazards existed on the premises and was further satisfied that no Management Order was in force in relation to the premises under Chapter 1 or 2 of Part 4 of the Housing Act 2004 and required the Applicant to carry out  specified works, to begin them not later twenty eight days after the service of the Notice (i.e. 26 April 2011) and to complete them within the period of eight weeks of that date. 
9. The Category 1 hazards identified in the Notice were expressed in the following terms:
             ‘Excess Cold 

·  Inadequate space heating. 

· Rising and penetrating dampness throughout the dwelling reducing the   thermal capacity of the dwelling
·  Window not capable of being closed in the bathroom

               Entry by Intruders
·  Back door insecure, with broken glazing and boarded up.
                Falling on Stairs, etc.

·  Lack of a handrail to the uneven staircase to the main entrance of the flat.’
10. The Category 2 hazard identified in the Notice was expressed in the following terms:

‘Electrical Hazards
·  Electrical installation and appliances provided by the landlord not tested. Obvious signs of long standing disrepair to electrical appliances supplied by the landlord.’
11. The works required were:
            ‘Excess Cold 
1. There is an inadequate system of space heating installed at the property. A system of space heating must be installed that is controllable, understandable and accessible by the occupants; safe, properly and professionally installed; appropriate for the design, layout and construction of the dwelling and capable of heating all habitable parts, adequately and efficiently. Install a space heating system in accordance with Approved Document L1b of the Building Regulations, the Domestic Heating Compliance Guide and the relevant British/European Standards. Portable heating appliances are not acceptable. Heating must be provided in all rooms including kitchens and bathrooms.
2. Rising and penetrating damp is evident throughout the basement flat. This flat is particularly damp despite the presence of dry lining. All damp and defective plaster coatings must be renewed and the damp proof course or a proprietary tanking system installed as appropriate or renewed to all affected walls. All works must be carried out in accordance with damp proofing and tanking manufacturer’s recommendations. Plasterwork must be reinstated on completion.

3. Provide an adequate threshold strip to the external door in the kitchen. Carry out all works found necessary to prevent further penetrating dampness to this area.
4. Thoroughly overhaul or replace the leaking rainwater gutters to the annexe elevations. Works to include cleaning out and resealing, relaying to falls, replacing missing or broken sections and missing stop ends to ensure that rainwater is efficiently disposed of to a rainwater pipe and gully.

5. Overhaul the windows to the bathroom. Works should include easing and adjusting, replacing seized hinges and missing stays and catches, cutting out rotten timber sections and piecing in new timber, and renewing or replacing broken or cracked glazing as found necessary to leave the windows in a sound and weather-tight condition, capable of being easily opened, closed and held open for ventilation. 
Entry by Intruders

6. Remove the boarding and broken glazing to the ground floor rear entrance door. Replace the glazing with kite marked toughened safety glass and leave secure and capable of being easily opened, closed and securely locked.
             Falling on Stairs, etc.

7. [not used]

8. Provide a handrail to the external staircase leading to the basement front entrance. Carry out the works in accordance with Approved Document K of the Building Regulations and the appropriate British/European Standards.

             Electrical Hazards
9. Inspect and test all the electrical installations and appliances supplied by the landlord throughout the premises and carry out all works found necessary to leave it in a full, proper and safe working condition. All works must be carried out by a suitably qualified electrician and in accordance with BS7671-2008. Final test certificate must be forwarded to this office as proof of completion.


Your attention is drawn to the worn and dangerous condition of the supply cable to the electric fire supplied by the landlord in the lounge.’
12. The Respondent indicated that it was considered that the service of the Improvement Notice was the most appropriate course of action for the following reasons: 
‘The authority is satisfied that hazards exist at the above premises and that action should be taken in respect of those hazards.

In determining the most appropriate course of action regard has been given to the following: 

·  Views of the person in control. 

·  Views of the occupiers. 

·  Impact course of action would have on the local environment.

·  Views of the Fire Authority. 

The following actions (in bold) were considered before the authority made its decision:
It is considered that the service of an Improvement Notice is the most appropriate action to deal with the significant category 1 and category 2 hazards identified in the premises within a reasonable and defined period of time. 
The significant nature of the hazards and the risks they pose to occupiers and visitors to the property would not warrant the service of a Hazard Awareness Notice. This is because advising the person responsible of the existence of hazards and not requiring remedial action is not considered appropriate.

It is considered that remedial action can be taken in this case and it is reasonable to require work to be carried out. Therefore, the making of a Prohibition Order is not considered appropriate in this case. 

The hazards encountered do not pose an imminent risk to the health and safety to occupiers and visitors to the property so the taking of Emergency Remedial Action or making an Emergency Prohibition Order is not appropriate in this case. 

There is no good reason known to the authority that would warrant considering serving a Suspended Improvement Notice or a Suspended Prohibition Order for a period of time. 

The demand on available units of accommodation within the area would deem that demolition or clearance is not the most appropriate course of action.’ 
13. The Demand was for the payment of £300.00 to cover the expenses the Respondent had incurred in: 

a) determining whether to serve a notice; 

b)  identifying the works to be specified in the notice; and 
c)  serving the notice.
(b) The Second Floor 

14. The Improvement Notice in respect of the Second Floor stated that the Respondent was satisfied that Category 1 hazards existed on the premises and was further satisfied that no Management Order was in force in relation to the premises under Chapter 1 or 2 of Part 4 of the Housing Act 2004 and required the Applicant to carry out  specified works, to begin them not later twenty eight days after the service of the Notice (i.e. 26 April 2011) and to complete them within the period of eight weeks of that date. 
15. The Category 1 hazards identified in the Notice were expressed in the following terms:

             ‘Excess Cold 

·  There is no adequate heating to the flat. 

· The roof is in very poor condition, leaking, and decreasing the thermal efficiency of the flat.

· There is inadequate insulation to the roof.

· The windows are poorly maintained with several incapable of being properly closed leading to excessive draughts.
               Entry by Intruders

·  The flat entrance door is insecure and incapable of being securely locked.

               Falling on Stairs, etc.

· Lack of a handrail to the common staircase between the ground and first floors.        

Fire

· Defective layout meaning that there is no safe route from the bedroom in the event of a fire.

· Inadequate door between the lounge and flat lobby meaning that there is no protected route out of the flat.
· All doors separating the common areas from the flats are defective meaning that there is no proper protected escape route in the event of a fire.

· Poorly maintained electrical installations and no testing to ensure that electrical equipment supplied by the landlord is safe to use.

· Lack of fire fighting equipment provided by the landlord.’
16. The works required were: 
            ‘Excess Cold 
1. Overhaul the slated roof coverings to the front roof slopes. The works should include refixing any slipped and missing slates, replacing or redressing and repointing the flashings and rebedding the ridge tiles as necessary to prevent further rain penetration to the second floor lounge.

2. The property is inadequately insulated. At least 270mm of fibre glass, mineral wood or other acceptable alternative must be applied between the ceiling joists in the roof space. Sloping sections of ceiling require the application of insulated plasterboard, or other approved products, to achieve a u-value of 0.2W/m²K. Grants for this work may be obtainable, please see www.energysavingtrust.org.uk  for further information. Additionally landlords can claim back 40% tax relief on insulation, please see http://www.directgov/uk/en/HomeAndCommunity/BuyingAndSellingYourHome/LettingYourHome/DG175186.
3. Insulation must be applied, below the windows in the lounge sufficient to provide a “U” value of 0.35w/m² to the walls.

4. Overhaul the following windows listed below. Works should include easing and adjusting, replacing seized hinges and missing stays and catches, cutting out rotten timber sections and piecing in new timber, and renewing or replacing broken or cracked glazing as found necessary to leave the 
windows in a sound and weather-tight condition, capable of being easily opened, closed and held open for ventilation. 
Lounge                                                                                                          Bedroom

5. There is an inadequate system of space heating installed at the property. A system of space heating must be installed that is controllable, understandable and accessible by the occupants; safe, properly and professionally installed; appropriate for the design, layout and construction of the dwelling and capable of heating all habitable parts, adequately and efficiently. Install a space heating system in accordance with Approved Document L1b of the Building Regulations, the Domestic Heating Compliance Guide and the relevant British/European Standards. Portable heating appliances are not acceptable. Heating must be provided in all rooms including kitchens and bathrooms.
Entry by Intruders

6. Overhaul the flat entrance door and provide a new secure lock, which can be opened from the inside without the use of a key. Ensure that the tenants are provided with keys to the new lock.

             Falling on Stairs, etc.

7. Replace the missing handrail to the common staircase between the ground and first floor. Carry out the works in accordance with Approved Document K of the Building Regulations and the appropriate British/European Standards.

Fire 
8. Internal doors must be sound, well constructed and close-fitting conventional doors. Solid timber doors and panel doors of substantial construction may be acceptable but flimsy constructions and hollow infill-type doors (commonly known as “eggbox”) would not be.  The door between the lounge and lobby does not meet this standard and must be replaced. 

9. Provide a 1m² fire blanket, fixed to the wall in the kitchen.

Means of escape in case of fire from the bedroom through the lounge is not acceptable. An acceptable solution to this would be to reinstate the doorway between the bedroom and flat lobby and installing a sound, well constructed and close-fitting conventional door to the new opening.’

17. The Respondent indicated that it was considered that the service of the Improvement Notice was the most appropriate course of action for the following reasons:
‘The authority is satisfied that hazards exist at the above premises and that action should be taken in respect of those hazards.

In determining the most appropriate course of action regard has been given to the following: 

·  Views of the person in control. 

·  Views of the occupiers. 

·  Impact course of action would have on the local environment.

·  Views of the Fire Authority. 

The following actions (in bold) were considered before the authority made its decision:

It is considered that the service of an Improvement Notice is the most appropriate action to deal with the significant category 1 hazards identified in the premises within a reasonable and defined period of time. 
The significant nature of the hazards and the risks they pose to occupiers and visitors to the property would not warrant the service of a Hazard Awareness Notice. This is because advising the person responsible of the existence of hazards and not requiring remedial action is not considered appropriate.

It is considered that remedial action can be taken in this case and it is reasonable to require work to be carried out. Therefore, the making of a Prohibition Order is not considered appropriate in this case. 

The hazards encountered do not pose an imminent risk to the health and safety to occupiers and visitors to the property so the taking of Emergency Remedial Action or making an Emergency Prohibition Order  is not appropriate in this case. 

There is no good reason known to the authority that would warrant considering serving a Suspended Improvement Notice or a Suspended Prohibition Order for a period of time. 

The demand on available units of accommodation within the area would deem that demolition or clearance is not the most appropriate course of action.’ 

18. The Demand was for the payment of £300.00 to cover the expenses the Respondent had incurred in: 
a) determining whether to serve a notice; 

b) identifying the works to be specified in the notice; and

c) serving the notice.
THE EVIDENCE AND SUBMISSIONS
19. The Applicant challenged the Improvement Notices on the following grounds specified in the applications: 
(a) The Basement

‘Excess Cold:
We think with consent of the tenant that there is adequate space heating installed in each habitable room with temperature control.

The damp proof course found to be OK.

The tenants agreed to take basement flat knowing about reduced thermal efficiency, awaiting grant for central heating.

The damp in flat is due to condensation, lack of heating and not enough ventilation by the tenant.

The window in bathroom has been given to tenants in good order and is capable of being closed.

Entry by Intruders:
We let the flat with door and window in good condition. It probably been broken by the tenant or his guests.

Falling on stairs:
 The stairs have been designed with side walls that can give support

 from both sides to the users.

Category 2 Hazards

Electrical Hazards: 

The electrical installations has been issued test certificate for 2010 for 5   years.

Appliances been checked by certified electrician.

Summary:
We are always ready to do routine maintenance and repairs to the property. Besides report about broken window in door, the tenant never contacted us with any complaints, so we were left unaware of any particular problem. 

We feel that the Council is wrong to serve notice on us with admin costs without first contacting us and given opportunity to do remedial maintenance works.

We do not believe to have Category 1 hazard in that flat.’
(b) The Second Floor

‘Excess Cold:
We think with the tenant consent that there is adequate space heating, as heaters with temperature control been installed in each habitable room.

The roof is not leaking.

There is roof and loft insulation done by 2010. 

There was no complaint by the tenants about windows. 

Entry by Intruders:
The entrance door had been given to the tenant in good condition. 

Falling on stairs:
The handrail was probably removed by previous tenant, now have been replaced. 
Fire: 

Layout of flat and common areas have been inspected this year by fire brigade officer and found it “suitable and sufficient measures to satisfy the requirements of the legislation.” 
Summary:
The tenants object the involvement of the Council with their demands for improvement works according to the enclosed schedules. They don’t want to be in the middle of argument between vindictive Council and the landlord.

All their requests for repairs had been done.

In this case we feel that the Council is wrong to serve notice on us with admin costs without first contacting us and given opportunity to do remedial work, if necessary, with consent of the tenants.

We do not believe to have Category 1 hazard in that flat.
This notice with long list of supposed to be hazards was compiled by an over zealous Council operative who has been proven to issue many inaccurate and misleading reports and notices in the past.

He is just looking for faults as part of long history vendetta against us’

20. The Respondent replied to the Applicant’s grounds of appeal in the form of a statement from Mr Charlesworth, the material elements of which are as follows:

‘Basement Flat

The basement flat…is accessed at the front by an uneven stone staircase that has no handrail. The glazing to the external door at the rear of the property was broken and had been boarded over from the inside.
At the time of inspection there was no provision of heating in the lounge other than an aged free standing electric fire that had been supplied by the landlord. It bore no indication that it had ever been tested or certified as safe to use and was in poor condition with the supply cable frayed and worn in several places.
Despite the fact that the walls of the flat had been substantially dry lined there was evidence of both rising and penetrating dampness throughout the flat.

While there was no safe route out of the building from the bedrooms without passing through the bedrooms, there was an alternative route through either the kitchen or lounge.

The tenant identified himself … and told us that Housing Benefit was paid directly to his landlord, Mr Eli Zohar.

Second Floor Flat

The second floor flat…entrance door was insecure and the tenant was propping the door closed from the inside to provide a measure of security. There was also no handrail provided to the internal staircase.
There were large areas of sloping ceiling in the lounge, bedroom and bathroom which appeared to be uninsulated and there appeared to be no insulation in the lounge to the wall to the mansard roof space. Additionally the windows in the lounge and bedroom could not be properly closed. There was evidence of penetrating dampness to the gable wall and, unsurprisingly given the external appearance of the roof, the tenant told us that the roof leaked in the lounge.

There was no provision for heating within the flat at all other than  a free standing electric fire that was the tenant told us already there when he moved in. This fire was of some age and bore no indication that it had ever been inspected or certified as safe to use.

There was also no protected route from the bedroom as the only way out was by passing through a risk room, namely the lounge. The doorway between the bedroom and the flat lobby had been permanently sealed.

The tenant identified himself … and told me that he paid his rent into the bank account of Grange View Limited LLC.

Specific Issues
A. That the property was inspected by the Fire and Rescue Service in January

     2011 and was told that the fire precautions at the property were satisfactory.

· Deficiencies in the provisions for the means of escape in the case of fire were identified at my inspection and have been briefly outlined above.
· At the time of inspection all doors leading onto the common hallways were found to be defective or poorly maintained. And there was no route from the second floor bedroom without having to pass through risk rooms.
· Under the Regulatory Reform (Fire Safety Order) 2005, the Fire and Rescue Service have no jurisdiction within the flat and, therefore, the defective layout within the second floor flat would not have been detected.
B. That the electrical installations were safe and properly maintained and have  

     been properly certified as such by an electrician.

· The electrical certificates supplied apply to the “outgoing circuits from each consumer unit only” and does not cover the electrical equipment such as cookers or heating equipment supplied by the landlord. None of this equipment bore labels indicating that it had been tested as safe to use and some of it showed signs of neglect and disrepair. The supply cable to the electric fire in the Basement lounge was obviously in poor condition. 
· There is no indication on the certificates that they were carried out by a competent person. Despite repeated requests in respect of other properties, the Appellant has not provided proof that electrical works are being carried out by properly qualified personnel.
           C. Roof and Gutters were not leaking.
· While it was not raining at the time of the inspection, the tenant informed me that the roof was leaking in several places into his lounge even during light rain. An external, visual inspection revealed the roof to be in very poor condition to both elevations with a large number of lead tags holding slates in position indicating extensive nail fatigue. At the front of the property there were also several slipped and missing slates and at least two visible holes… 
· There was evidence that water had been running down the rear wall from the gutters of a two storey bathroom extension at the rear of the property. As this is very probably a solid wall I felt that this was likely to be making a contribution to the dampness in the basement bathroom.
D. That some of the works required are minor.

· Works have only been included in the Notices when they have been identified as contributing to Category 1 or significant Category 2 Hazards…
· Works were not included for the lower scoring Category 2 hazards of Damp and Mould and Fire in the basement flat.
· Works were not included for the lower scoring hazards of falling between levels and Electrical Hazards in the second floor flat.
            E. That the attempt to recover the Council’s costs is unacceptable.

· The demands for payment were served in accordance with the provisions of section 49 of the Housing act 2004.
            F. That the tenants are happy with the condition of their flats.

· At my inspection I only gained access to two of the four flats within the building. The tenants of both of these flats told me that they had been instructed by their landlord not to allow me to enter their Flats. Both sets of tenants were consulted about their views about the condition of their flats and the possibility of retaliatory eviction by their landlord. Both sets of tenants told me that the conditions within their homes were unacceptable and asked me to help them improve their living conditions.
21. Mr Charlesworth’s statement exhibited a number of photographs taken during the course of his inspection which illustrated the presence of the alleged hazards.

22. At the hearing, both the Applicant and the Respondent evinced evidence and made submissions which confirmed and supplemented the written evidence and submissions before the Tribunal. They have been taken onto account by the Tribunal in assessing and determining the matters in issue. 

THE LEGISLATION

23. The relevant legislation is contained in Sections 1, 2, 3, 6, 7, 8, 9, 11, 12, 13, 14, 15 and 49 of the Housing Act 2004 which provide, insofar as they are relevant to the present case, as follows: 
Section 1(1) This Part provides- 

(a) for a new system of assessing the condition of residential premises, and
(b) for that system to be used in the enforcement of housing standards in relation to such premises. 

(2) The new system- 

(a) operates by reference to the existence of category 1 or category 2 hazards on residential premises, and 

(b) replaces the existing system based on the test of fitness for human habitation contained in section 604 of the Housing Act 1985 (c. 68). 

(3) The kinds of enforcement action which are to involve the use of the new system are- 

(a) the new kinds of enforcement action contained in Chapter 2 (improvement notices, …), …
Section 2(1) In this Act- …
‘category 2 hazard’ means a hazard of a prescribed description which falls within a prescribed band as a result of achieving, under a prescribed method for calculating the seriousness of hazards of that description, a numerical score below the minimum amount prescribed for a category 1 hazard of that description; and 

‘hazard’ means any risk of harm to the health or safety of an actual or potential occupier of a dwelling or HMO which arises from a deficiency in the dwelling or HMO or in any building or land in the vicinity (whether the deficiency arises as a result of the construction of any building, an absence of maintenance or repair, or otherwise). 

(2) In subsection (1)- 

‘prescribed’ means prescribed by regulations made by the appropriate national authority (see section 261(1)); and 

‘prescribed band’ means a band so prescribed for a category 1 hazard or a category 2 hazard, as the case may be. 

 (3) Regulations under this section may, in particular, prescribe a method for calculating the seriousness of hazards which takes into account both the likelihood of the harm occurring and the severity of the harm if it were to occur. 

Section 3(1) A local housing authority must keep the housing conditions in their area under review with a view to identifying any action that may need to be taken by them under any of the provisions mentioned in subsection (2). 

(2) The provisions are- 

(a) the following provisions of this Act- 

(i) this Part, …
(3) For the purpose of carrying out their duty under subsection (1) a local housing authority and their officers must- 

(a) comply with any directions that may be given by the appropriate national authority, and 

(b) keep such records, and supply the appropriate national authority with such information, as that authority may specify. 

Section 4(1) If a local housing authority consider- 

(a) as a result of any matters of which they have become aware in carrying out their duty under section 3, or 

(b) for any other reason, 

that it would be appropriate for any residential premises in their district to be inspected with a view to determining whether any category 1 or 2 hazard exists on those premises, the authority must arrange for such an inspection to be carried out. 

(2) If an official complaint about the condition of any residential premises in the district of a local housing authority is made to the proper officer of the authority, and the circumstances complained of indicate- 

(a) that any category 1 or category 2 hazard may exist on those premises, or 

(b) that an area in the district should be dealt with as a clearance area, 

the proper officer must inspect the premises or area. 

(3) In this section ‘an official complaint’ means a complaint in writing made by- 

(a) a justice of the peace having jurisdiction in any part of the district, or 

(b) the parish or community council for a parish or community within the district. 
(4) An inspection of any premises under subsection (1) or (2)- 

(a) is to be carried out in accordance with regulations made by the appropriate national authority; and 

(b) is to extend to so much of the premises as the local housing authority or proper officer (as the case may be) consider appropriate in the circumstances having regard to any applicable provisions of the regulations. 

(5) Regulations under subsection (4) may in particular make provision about- 

(a) the manner in which, and the extent to which, premises are to be inspected under subsection (1) or (2), and 

(b) the manner in which the assessment of hazards is to be carried out. 

(6) Where an inspection under subsection (2) has been carried out and the proper officer of a local housing authority is of the opinion- 

(a) that a category 1 or 2 hazard exists on any residential premises in the authority's district, or 

(b) that an area in their district should be dealt with as a clearance area, 

the officer must, without delay, make a report in writing to the authority which sets out his opinion together with the facts of the case. 

(7) The authority must consider any report made to them under subsection (6) as soon as possible. 

Section 7(1) The provisions mentioned in subsection (2) confer power on a local housing authority to take particular kinds of enforcement action in cases where they consider that a category 2 hazard exists on residential premises. 

(2) The provisions are- 

(a) section 12 (power to serve an improvement notice), … 

(3) The taking by the authority of one of those kinds of enforcement action in relation to a particular category 2 hazard does not prevent them from taking either- 

(a) the same kind of action again, or 

(b) a different kind of enforcement action, 

in relation to the hazard, where they consider that the action taken by them so far has not proved satisfactory. 

Section 8(1) This section applies where a local housing authority decide to take one of the kinds of enforcement action mentioned in section 5(2) or 7(2) (‘the relevant action’). 

(2) The authority must prepare a statement of the reasons for their decision to take the relevant action. 

(3) Those reasons must include the reasons why the authority decided to take the relevant action rather than any other kind (or kinds) of enforcement action available to them under the provisions mentioned in section 5(2) or 7(2). 

(4) A copy of the statement prepared under subsection (2) must accompany every notice, copy of a notice, or copy of an order which is served in accordance with- 

(a) Part 1 of Schedule 1 to this Act (service of improvement notices etc.), …
in or in connection with the taking of the relevant action. 

Section 9(1) The appropriate national authority may give guidance to local housing authorities about exercising- 

(a) their functions under this Chapter in relation to the inspection of premises and the assessment of hazards, …
(2) A local housing authority must have regard to any guidance for the time being given under this section. 

(3) The appropriate national authority may give different guidance for different cases or descriptions of case or different purposes (including different guidance to different descriptions of local housing authority or to local housing authorities in different areas). 

Section 11(1) If- 

(a) the local housing authority are satisfied that a category 1 hazard exists on any residential premises, and 

(b) no management order is in force in relation to the premises under Chapter 1 or 2 of Part 4, 

serving an improvement notice under this section in respect of the hazard is a course of action available to the authority in relation to the hazard for the purposes of section 5 (category 1 hazards: general duty to take enforcement action). 

(2) An improvement notice under this section is a notice requiring the person on whom it is served to take such remedial action in respect of the hazard concerned as is specified in the notice in accordance with subsections (3) to (5) and section 13. 

(3) The notice may require remedial action to be taken in relation to the following premises- 

(b) if those premises are one or more flats, it may require such action to be taken in relation to the building containing the flat or flats (or any part of the building) or any external common parts; 

Paragraphs (b) and… are subject to subsection (4). 

(4) The notice may not, by virtue of subsection (3)(b) or (c), require any remedial action to be taken in relation to any part of the building or its external common parts that is not included in any residential premises on which the hazard exists, unless the authority are satisfied- 

(a) that the deficiency from which the hazard arises is situated there, and 

(b) that it is necessary for the action to be so taken in order to protect the health or safety of any actual or potential occupiers of one or more of the flats. 

(5) The remedial action required to be taken by the notice- 

(a) must, as a minimum, be such as to ensure that the hazard ceases to be a category 1 hazard; but 

(b) may extend beyond such action. 

(6) An improvement notice under this section may relate to more than one category 1 hazard on the same premises or in the same building containing one or more flats. 

(8) In this Part "remedial action", in relation to a hazard, means action (whether in the form of carrying out works or otherwise) which, in the opinion of the local housing authority, will remove or reduce the hazard.

Section 12(1) If- 

(a) the local housing authority are satisfied that a category 2 hazard exists on any residential premises, and 

(b) no management order is in force in relation to the premises under Chapter 1 or 2 of Part 4, 

the authority may serve an improvement notice under this section in respect of the hazard. 

(2) An improvement notice under this section is a notice requiring the person on whom it is served to take such remedial action in respect of the hazard concerned as is specified in the notice in accordance with subsection (3) and section 13. …
(4) An improvement notice under this section may relate to more than one category 2 hazard on the same premises or in the same building containing one or more flats…. 

(6) The operation of an improvement notice under this section may be suspended in accordance with section 14. 

Section 13(1) An improvement notice under section …12 must comply with the following provisions of this section. 

(2) The notice must specify, in relation to the hazard (or each of the hazards) to which it relates- 

(a) whether the notice is served under section … 12, 

(b) the nature of the hazard and the residential premises on which it exists, 

(c) the deficiency giving rise to the hazard, 

(d) the premises in relation to which remedial action is to be taken in respect of the hazard and the nature of that remedial action, 

(e) the date when the remedial action is to be started (see subsection (3)), and 

(f) the period within which the remedial action is to be completed or the periods within which each part of it is to be completed. 

(3) The notice may not require any remedial action to be started earlier than the 28th day after that on which the notice is served. 

(4) The notice must contain information about- 

(a) the right of appeal against the decision under Part 3 of Schedule 1, and 

(b) the period within which an appeal may be made. 

(5) In this Part of this Act ‘specified premises’, in relation to an improvement notice, means premises specified in the notice, in accordance with subsection (2)(d), as premises in relation to which remedial action is to be taken in respect of the hazard. 
Section 14(1) An improvement notice may provide for the operation of the notice to be suspended until a time, or the occurrence of an event, specified in the notice. 

(2) The time so specified may, in particular, be the time when a person of a particular description begins, or ceases, to occupy any premises. 

(3) The event so specified may, in particular, be a notified breach of an undertaking accepted by the local housing authority for the purposes of this section from the person on whom the notice is served. 

(4) In subsection (3) a ‘notified breach’, in relation to such an undertaking, means an act or omission by the person on whom the notice is served- 

(a) which the local housing authority consider to be a breach of the undertaking, and 

(b) which is notified to that person in accordance with the terms of the undertaking. 

(5) If an improvement notice does provide for the operation of the notice to be suspended under this section- 

(a) any periods specified in the notice under section 13 are to be fixed by reference to the day when the suspension ends, and 

(b) in subsection (3) of that section the reference to the 28th day after that on which the notice is served is to be read as referring to the 21st day after that on which the suspension ends. 

Section 15(1) This section deals with the time when an improvement notice becomes operative. 

(2) The general rule is that an improvement notice becomes operative at the end of the period of 21 days beginning with the day on which it is served under Part 1 of Schedule 1 (which is the period for appealing against the notice under Part 3 of that Schedule). 

(3) The general rule is subject to subsection (4) (suspended notices) and subsection (5) (appeals). 

(4) If the notice is suspended under section 14, the notice becomes operative at the time when the suspension ends. 

This is subject to subsection (5). 

(5) If an appeal against the notice is made under Part 3 of Schedule 1, the notice does not become operative until such time (if any) as is the operative time for the purposes of this subsection under paragraph 19 of that Schedule (time when notice is confirmed on appeal, period for further appeal expires or suspension ends). 

(6) If no appeal against an improvement notice is made under that Part of that Schedule within the period for appealing against it, the notice is final and conclusive as to matters which could have been raised on an appeal. 
Section 49(1) A local housing authority may make such reasonable charge as they consider appropriate as a means of recovering certain administrative and other expenses incurred by them in- 

(a) serving an improvement notice under section 11… 

(2) The expenses are, in the case of the service of an improvement notice…, the expenses incurred in- 

(a) determining whether to serve the notice, 

(b) identifying any action to be specified in the notice, and 

(c) serving the notice. 

(5) A local housing authority may make such reasonable charge as they consider appropriate as a means of recovering expenses incurred by them in- 

(a) carrying out any review under section 17 or 26, or 

(b) serving copies of the authority's decision on such a review. 

(6) The amount of the charge may not exceed such amount as is specified by order of the appropriate national authority. 

(7) Where a tribunal allows an appeal against the underlying notice or order mentioned in subsection (1), it may make such order as it considers appropriate reducing, quashing, or requiring the repayment of, any charge under this section made in respect of the notice or order. 

24. The Housing Health and Safety Rating System (England) Regulations 2005 prescribe descriptions of hazards and a method for calculating the seriousness of hazards of those descriptions. In particular, Regulation 6 prescribes the method of calculation for the seriousness of a hazard and Regulation 7 prescribes bands for ranges of numerical scores so calculated. Regulation 8 provides that hazards falling within Bands A, B and C (those with a score of 1,000 and above) are category 1 hazards and that hazards falling within other Bands are category 2 hazards.
25. The Office of the Deputy Prime Minister published operational guidance about inspections and assessment of hazards and enforcement guidance on 27 February 2006. 
THE DETERMINATION
26. The Tribunal has considered the oral and documentary evidence, together with the oral and written submissions, made by or on behalf of the parties and has taken account of their own visual assessment of the condition of the exterior of the Property. Having done so and having applied their own experience and expertise to the matters before them, the Tribunal reached the following conclusions in respect of the matters requiring determination.

27. The Tribunal heard evidence from Mr Charlesworth as to his qualifications and experience. Mr Zohar challenged Mr Charlesworth’s competence in relation to certain matters, including electrical and roofing issues, and questioned his ability to formulate opinion based conclusions from the observations made by him at his inspection. The Tribunal is satisfied that Mr Charlesworth has the appropriate expertise to formulate and give evidence based on opinion in respect of the presence of hazards in residential properties calculated in accordance with the Housing Health and Safety Rating System. He does not require particular qualification in another discipline (for example, electrical matters) to underpin his expertise. The Tribunal accepts Mr Charlesworth’s expertise in this respect.
28. The Tribunal heard no evidence of qualification, experience or expertise in respect of any of the persons representing the Applicant. Any opinion expressed by those persons will be accorded no weight by the Tribunal.

29. The Tribunal was unable to gain access to the interior of the Property and was, therefore, unable to determine from visual assessment whether or not any of the issues had been addressed by the Applicant. The Tribunal noted that the Property had signs of longstanding neglect. The condition of the exterior of the property was as described by the Respondent. In this respect, the Tribunal is disappointed that the Applicant was not represented at the inspection, particularly as the inspection was arranged in response to the Applicant’s appeals. No adverse inference is drawn from the absence of representation, but the Tribunal observes that an opportunity was lost for the applicant to address the matters in dispute at first hand with the Tribunal on site. This is particularly so in respect of the issues in the communal areas which are under the Applicant’s direct control and would not have required consent from the tenants for inspection by the Tribunal.

30. Mr Zohar, on behalf the Applicant claimed that a number of the issues had been dealt with by the Applicant or that some of the alleged hazards did not exist or were wrongly described. He said that the roof was inspected regularly and that there were no holes in the roof. That does not accord with the Tribunal’s own visual assessment at their inspection. The Tribunal identified three holes which were being accessed by pigeons at the time. Having regard to this, the Tribunal finds that Mr Zohar’s evidence is unreliable and accords it little weight, particularly as it is unsupported by any independent evidence.
31. Before dealing with the substantive issues of the alleged hazards at the Property, the Tribunal has addressed the following preliminary or general issues which have been raised by the Applicant:
(a) Addressee on Notices and Demands

(i) The Notices and the Demands were addressed to Grange View. The Applicant has challenged the validity of the Notices and the Demands on the basis that the Applicant and not Grange View owns the Property.

(ii) The Respondent has replied by saying that the registered owner of the Property is Green House Limited (Delaware) LLC (registered under title no LA634830 at Fylde District Land Registry) whose registered office was given as Grange View Hotel, 85 Marine Road, Morecambe, LA3 1DJ (‘the Registered Office’) and that correspondence was answered in the name of Grange View, who shared the Registered Office. The tenant of the Second Floor had indicated that his rent was paid into the account of Grange View.
(iii) The Tribunal finds, as a matter of fact based on the whole of the evidence before it, that the Applicant, Grange View and Green House Limited (Delaware) LLC share the Registered Office and have a common director in Mr Zohar. The Tribunal also finds on the same basis that the Council was misled by the response which was sent by Grange View.

(iv) In all the circumstances, the Tribunal finds that the Respondent did not act unreasonably in addressing the Notices and the Demands to Grange View – they had been misled by their letter dated 2 August 2010 and signed by Mr Zohar, who is also a director of the Applicant and appeared on their behalf before the Tribunal. The Tribunal also finds that, given the shared Registered Office and personnel, the Applicant was not prejudiced by the Notices and the Demands being addressed to Grange View. The Tribunal is fortified in his view by the Applicant’s having made the present appeals in time and being given the opportunity to challenge the Notices and the Demands.
(v) The Tribunal finds that the Notices and the Demands were valid and were addressed and served in such a manner as to ensure that Mr Zohar, who effectively has control of the Property, became aware of the hazards alleged to be present at the Property and of the measures required to effect remedial action. The Respondent has substantially complied with the relevant requirements of Schedule 1 to the Housing Act 2004.
(b) Procedure

(i) The Applicant claimed that the Respondent had not followed the proper procedure by failing to give notice of intention 14 days before the service of the substantive notices. The Applicant’s claim was based on a letter written on behalf of the Respondent by Ms S Lodge, Head of Health and Strategic Housing on 13 October 2005 which said,
‘The Council does have an obligation to notify the landlord of their intention to take enforcement action, which is done by service of the notice of intention. Exceptions to this are where the works are considered to be urgent. This is only done in consultation with a Principal Officer.

There is a minimum time of 14 days between service of notice of intention and formal notice. This is to allow a landlord to make representations. There is no maximum time, but where several months have passed following the service of notice of intention, we would usually re-serve the notice of intention. This judgement is made following consultation with the Principal Officer.’
(ii) The Tribunal is not aware of any statutory requirement to serve a notice of intention. It is to be observed that the new system of assessing the condition of residential premises did not come into operation until 6 April 2006 (pursuant to the Housing Act 2004 (Commencement No 5 and Transitional Provisions and Savings) (England) Order 2006. Ms Lodge’s letter pre-dated the commencement date for the new system and it is likely that she was referring to the procedure under the former provisions.
(iii)  Mr Zohar referred to a procedural document produced by the Health and Safety Executive in respect of improvement notices issued by that organization. Those improvement notices are issued under entirely different legislation by a body which has no relationship with the Respondent. They are not material to the present appeals.
(iv)  The Tribunal finds that there was no procedural defect in the process followed by the Respondent in serving the Notices and the Demands in this case.

(c) Relationship Between the Parties

(i) The Applicant has claimed to have managed ‘dozens of properties for many years… [and] did not receive notices in the last few years’ and has alleged that the Notices and the Demands are part of a campaign by the Respondent ‘against myself and the companies I am involved with.’
                  (ii) The Respondent has answered these claims (in Mr Charlesworth’s statement as follows:  

‘(a) That the appellant manages dozens of properties have not received notices

 within the last few years.

· Conditions within properties owned and managed by Grange View and Green House remain a concern to the Council.

· The Council’s ability to encourage these companies to improve their properties to the necessary standards is hampered by the appellant’s attempts to deny the Council access to their property.

· In addition to the two notices that are the subject of this appeal, Improvement Notices have been served under the Housing Act 2004 on 18 October 2008, 4 May 2010 and 6 August 2010. I had no involvement in the service of these Notices.

(b)That these Notices form part of a campaign against the appellant and his 

companies.

· I am not aware of any such campaign and maintain that enforcement activity in respect of properties owned or managed by the appellant has decreased in recent years. However, this is not because of any perceived improvement in the standard of the properties that they own and manage.’

…

                  (iii) It is evident to the Tribunal that there is antipathy between the parties which appears to have arisen over many years in relation to disputed enforcement action being taken by the Respondent in respect of the Applicant’s properties. It is not for this Tribunal to address or determine longstanding issues of disagreement but to determine the only the issues under appeal. There is no sustainable evidence before the Tribunal that the Respondent has acted improperly or otherwise not in accordance with the law in investigating the condition of the Property and assessing its condition and subsequently scoring the hazards considered to be present. 
                  (iv) The matters raised by the Applicant in respect of the notice served by the Respondent in respect of the property under the Environmental Protection Act 1990 (the circumstances of which are, in any event, disputed by the Respondent) are not within this Tribunal’s jurisdiction and are not material to the determination of the matters under appeal.

(v) The breakdown of the relationship between the parties is unhelpful in securing a mutually beneficial approach to property condition issues, but there is no evidence to cause the Tribunal to find that the Notices or the Demands in this case have not been served as a result of proper consideration by the Respondent of relevant matters. It appears from the evidence before the Tribunal that the assessment of the Property and the subsequent service of the Notices and the Demands was a proper and responsible exercise by the Respondent of its housing function and was not motivated by ill-feeling or prejudice against the Applicant or others.

32. Turning to the substantive issues in this case, the Tribunal has found as follows in relation to the alleged hazards:

(a) The Basement 

            (i) Excess Cold

                  The Tribunal accepts the expert evidence of Mr Charlesworth as to the conditions found at his inspection. The Applicant’s assertions that (a) he and the tenant ‘think…that there is adequate space heating’; (b) ‘the damp proof course found to be OK’; and (c) ‘…tenants agreed to take…knowing about [the condition]’ are subjective and not supported by any objective evidence. The Applicant’s assertions that some of the doors and windows were ‘probably broken by the tenant or his guests’ does not affect the presence of the hazards or the need for remedy. Any such matters, including the recovery of appropriate costs, could be dealt with by the tenancy agreement.
            (ii) Entry by Intruders

                  The Tribunal accepts the expert evidence of Mr Charlesworth as to the conditions found at his inspection. The Applicant’s assertions that the conditions were caused by the tenants does not affect the presence of the hazards or the need for remedy. Any such matters, including the recovery of appropriate costs, could be dealt with by the tenancy agreement.
            (iii) Falling on Stairs, etc.

                  The Tribunal accepts the expert evidence of Mr Charlesworth as to the conditions found at his inspection. The Tribunal’s own visual inspection confirmed that the conditions were still present. The Applicant’s assertion that ‘the stairs have been designed with side walls that can give support from both sides to the users’ fails to recognise the hazard identified by the Respondent. 
      (iv) Electrical Hazards
The Tribunal accepts the expert evidence of Mr Charlesworth as to the conditions found at his inspection. The Applicant’s assertion that there has been certification of the electrical installation by a certified electrician is not supported by any independent evidence or by the production of a certificate.
(b) The Second Floor 
(i) Excess Cold

                  The Tribunal accepts the expert evidence of Mr Charlesworth as to the conditions found at his inspection. The Tribunal’s own visual inspection confirmed that the condition of the roof was as found by the Respondent. The Applicant’s assertions that (a) he and the tenant ‘think…that there is adequate space heating’; (b) ‘the roof is not leaking’; (c) ‘There is roof and loft insulation’; (d)  ‘There was no complaint from the tenant about the windows’ are subjective and not supported by any objective evidence. 
            (ii) Entry by Intruders

                  The Tribunal accepts the expert evidence of Mr Charlesworth as to the conditions found at his inspection. The Applicant’s implied assertion that the condition of the entrance door to the flat was caused by the tenant does not affect the presence of the hazard or the need for remedy. Any such matters, including the recovery of appropriate costs, could be dealt with by the tenancy agreement.
            (iii) Falling on Stairs, etc.

                  The Tribunal accepts the expert evidence of Mr Charlesworth as to the conditions found at his inspection. The Applicant’s assertion that the ‘handrail was probably removed by a previous tenant does not affect the presence of the hazard or the need for remedy. Any such matters, including the recovery of appropriate costs, could be dealt with by the tenancy agreement. 
      (iv) Fire

The Tribunal accepts the expert evidence of Mr Charlesworth as to the conditions found at his inspection. The Applicant’s assertion that there had been approval by the Fire and Rescue Service is not supported by any independent evidence.
33. The Tribunal is satisfied from the working papers provided by the Respondent that the Respondent properly calculated the scores of the identified hazards and placed them in the correct Bands. The Tribunal finds as a matter of fact that the alleged Category 1 and Category 2 hazards (as appropriate) were present in the Basement and the Second Floor at the Property at the time of Mr Charlesworth’s inspection and when the Notices and the Demands were issued. The Tribunal further finds that the remedial works required by the Notices were reasonable and would address the defects giving rise to the hazards. 
34. Having regard to all the evidence and to the Tribunal’s general conclusions as to reliability and weight mentioned above (including the evident neglect to the exterior of the Property, Mr Charlesworth’s accepted expertise, Mr Zumar’s unreliability and the total absence of independent corroborative evidence in respect of the testimony given by or on behalf of the Applicant,) the Tribunal is satisfied that all of the hazards found by the Respondent remained present and still required appropriate remediation at the time of this determination, 
35. The Tribunal finds that the service of the Notices and the Demands was a reasonable, objective, responsible and proportionate response by the Respondent to the hazards found to be present by its officers when they investigated the Property.
COSTS

36. Neither the Applicant nor the Respondents asked for an order as to costs. The Tribunal has, however, considered the position.

37. Paragraph 12 of Schedule 13 to the Housing Act 2004 provides – 

a) A tribunal may determine that a party to proceedings before it is to pay the costs incurred by another party in connection with the proceedings in any circumstances falling within sub-paragraph (2). 

(2) The circumstances are where- 
(a) he has failed to comply with an order made by the tribunal; 

(b) in accordance with regulations made by virtue of paragraph 5(4), the tribunal dismisses, or allows, the whole or part of an application or appeal by reason of his failure to comply with a requirement imposed by regulations made by virtue of paragraph 5; 

(c) in accordance with regulations made by virtue of paragraph 9, the tribunal dismisses the whole or part of an application or appeal made by him to the tribunal; or 

(d) he has, in the opinion of the tribunal, acted frivolously, vexatiously, abusively, disruptively or otherwise unreasonably in connection with the proceedings. 

(3) The amount which a party to proceedings may be ordered to pay in the proceedings by a determination under this paragraph must not exceed- (a) £500, or 

(b) such other amount as may be specified in procedure regulations. 

(4) A person may not be required to pay costs incurred by another person in connection with proceedings before a tribunal, except- (a) by a determination under this paragraph, or 

(b) in accordance with provision made by any enactment other than this    paragraph. 
38. The Tribunal has decided that, in all the circumstances of this case, it would not be appropriate to make an order as to costs.

THE DECISION
39. The Application is dismissed.
P J Mulvenna,

Chairman, Residential Property Tribunal

29 June 2011
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