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EASTERN RENT ASSESSMENT PANEL
RESIDENTIAL PROPERTY TRIBUNAL

Property : 82 Waldeck Street, Reading, RG1 2RE
Applicant : Justine Davies
Respondent : Reading Borough Council

Date of Application : 31 August 2011

Type of Application : Appeal against overcrowding notice — Housing
Act 2004, section143

Date of Hearing  : 10" January 2012

Tribunal : D S Brown FRICS MCIArb {Chair)
J J Sims
A Kapur

DECISION

A. The Tribunal varies the Overcrowding Notice dated 9" August
2011 as follows —

in Schedule 1 the maximum number of occupants of the
First Floor Front Bedroom shall be altered to Two,

the remainder of the Notice is confirmed.

B. The Respondent shall pay to the Applicant the sum of
£40.00 as a contribution to her costs.
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The Application

1. On 9" August 2011, Reading Borough Council (“the Council”) served on Ms
Davies, the owner of the Property, an Overcrowding Notice, under the
provisions of section 139 of the Housing Act 2004 (“the 2004 Act”). Schedule
1 of the notice specified the maximum number of persons for whom each
bedroom was suitable, as —

a. Ground Floor Front Bedroom One occupant
b. Ground Floor Rear bedroom Zero occupants
¢. First Floor Front bedroom One occupant
d. First Floor Rear bedroom One occupant

2. Ms Davies has appealed against the Notice. She contends that the ground
floor rear bedroom is suitable for one occupant and that the first floor front
bedroom is suitable for two occupants.

The Law

3. The relevant legislation in this case is sections 139 and 143 of the 2004 Act

and Part X of the Housing Act 1985 (“the 1985 Act”).

Housing Act 2004

CHAPTER 3
OVERCROWDING NOTICES

139 Service of overcrowding notices

(1) This Chapter applies to any HMO—

(a) in relation to which no interim or final management order is in
force; and

(b)-  which is not required to be licensed under Part 2.

(2)  The local housing authority may serve an overcrowding notice on one
: or more relevant persons if, having regard to the rooms available, it
considers that an excessive number of persons is being, or is likely to
be, accommodated in the HMO concerned.
(3) The authority must, at least 7 days before serving an overcrowding
notice—

(a) inform in writing every relevant person (whether or not the
person on whom the authority is to serve the notice) of their
intention to serve the notice; and

(b)  ensure that, so far as is reasonably possible, every occupier of
the HMO concerned is informed of the authority s intention.

(4)  The authority must also give the persons informed under subsection (3)
an opportunity of making representations about the proposal to serve
an overcrowding notice.

(5)  Anovercrowding notice becomes operative, if no appeal is brought
under section 143, at the end of the period of 21 days from the date of
service of the notice.
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(7) A person who contravenes an overcrowding notice commits an offence

and 1s liable on summary conviction to a fine not exceeding level 4 on
the standard scale. *

(8)  In proceedings for an offence under subsection (7) it is a defence that

the person had a reasonable excuse for contravening the notice.

(9)  Inthis section "relevant person" means a person who is, to the

knowledge of the local housing authority—
(a) a person having an estate or interest in the HMO concerned, or
(b) a person managing or having control of it.

143 Appeals against overcrowding notices

(1) A person aggrieved by an overcrowding notice may appeal to a residential
property tribunal within the period of 21 days beginning with the date of
service of the notice.

(2) Such an appeal-

is to be by way of a re-hearing, but
may be determined having regard to matters of which the
authority were unaware,

(3) On an appeal the tribunal may by order confirm, quash or vary the notice.
(4) If an appeal is brought, the notice does not become operative until—
a deciston is given on the appeal which confirms the notice and
the period within which an appeal to the Lands Tribunal may be
brought expires without any such appeal having been brought; or
if an appeal is brought to the Lands Tribunal, a decision is given
on the appeal which confirms the notice.

(5) For the purposes of subsection (4) —
the withdrawal of an appeal has the same effect as a decision
which confirms the notice appealed against; and
references to a decision which confirms the notice are to a
decision which confirms it with or without variation.

(6) A residential property tribunal may allow an appeal to be made to it after
the end of the period mentioned in subsection (1) if it is satisfied that there
is good reason for the failure to appeal before the end of that period (and
for any delay since then in applying for permission to appeal out of time).

Housing Act 1985 Part X

324 Definition of Overcrowding

A dwelling is overcrowded for the purposes of this Part when the number of
persons sleeping in the dwelling is such as to contravene -
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325 The room standard

(1)The room standard is contravened when the number of persons sleeping in
a dwelling and the number of rooms available as sleeping accommodation is
such that two persons of opposite sexes who are not living together as
husband and wife must sleep in the same room.

(2)For this purpose —
(a) children under the age of ten shall be left out of account, and
(b) a room is available as sleeping accommodation if it is of a type
normally used in the locality as a bedroom or as a living room.

326 The space standard

(1) The space standard is contravened when the number of persons sleeping
in a dwelling is in excess of the permitted number, having regard to the
number and floor area of the rooms of the dwelling available as sleeping
accommodation.

(2) For this purpose -

no account shall be taken of a chiid under the age of one and a

child aged one or over but under ten shall be reckoned as one-half

of a unit,

and
(b} a room is available as sleeping accommodation if it is of a
type nomally used in the locality either as a living room or as a
bedroom.

(3) The permitted number of persons in relation to a dwelling is whichever is
the less of -

(a) the number specified in Table | in relation to the number of
rooms in the dwelling available as sleeping accommodation,
and

(b) the aggregate for all such rooms in the dwelling of the numbers
specified in column 2 of Table Il in relation to each room of the
floor area specified in column 1.

No account shall be taken for the purposes of either Table of a room having a
floor area of less than 50 square feet.

TABLE |
Number of rooms Number of persons
1 2
2 3
3 5
4 7V
5 or more 2 for each room
TABLE 1)
Floor area of room Number of persons
110 sq. ft. or more 2

90 sq. ft. or more but less than 110 sq. ft. 1
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{(4) The Secretary of State may by regulations prescribe the manner in which
the floor area of a room is to be ascertained for the purposes of this section.
In addition, the regulations may provide for the exclusion from computation, or
the bringing into computation at a reduced figure, of floor space in a part of
the room that is of less than a specified height not exceeding eight feet.

(5) Regulations under subsection (4) shall be made by statutory instrument
that shall be subject to annulment in pursuance of a resolution of either
House of Parliament.

(6) A certificate of the local housing authority stating the number and floor
areas of the rooms in a dwelling, and that the floor areas have been
ascertained in the prescribed manner, is prima facie evidence for the
purposes of legal proceedings of

the facts stated in it.

Inspection

4. We inspected the Property prior to the hearing, in the presence of Ms Davies.
In view of the continuing dispute between the parties as to the floor area of
the ground floor rear bedroom, we took our own measurements, from which

we calculated the floor area of the bedroom as 3.86 sq.m. and of the rear
hallway as 2.18 sq.m.

3. The bedroom was cramped for space. The furniture comprised a single bed, a
wardrobe, and a computer worktabie serving as a bedside table. There was
little room to move around the fumniture.

6. Inthe lobby was a wardrobe, a set of shelves and a bookcase. It was possible
to move from the kitchen door to the bedroom door and the exterior door with
the wardrobe doors shut.

7. In the First Floor Front Bedroom was a double bed, dressing table, chest of
drawers and bookcase. This room also has a built-in wardrobe.

On the ground floor is a shared living room and a small kitchen.
The Hearing
8. Present at the hearing were —

Justine Davies, representing herself

Mr P Wilmshurst of Counsel, representing the Respondent,

Jili Widgery, solicitor employed by the Respondent

Leigh McLean, Senior Environemntal heaith QOfficer at the Council -
witness

Linda McKenzie, Senior Technical Officer at the Council - witness
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10.

11.

12.

13.

14

Ms Davies expressed concem that the Council had legal representation and
she had none. We reassured her that this was not an uncommeon situation in
cases such as this and the Tribunal was well experienced in ensuring that
unrepresented parties have a full opportunity to present their case.

We asked if either party was aware of any order made under section 236 of
the Act in relation to the definition of overcrowding. Mr Wilmshurst was not.
Ms Davies referred to the Metric Handbook, extracts of which are included
with her representations, and asserted that as this was referred to in the
guidance issued under the Act it applied in this case. Mr Wilmshurst
responded that those standards related to social housing and houses which
are licensed. They are not relevant for the 2004 Act in the current
circumstances. He said that there is an array of different powers available to
local authorities. There are simply rooms that are too small.

Secondly, we informed Ms Davies that the nature of the complaint that led to
the Council’s involvement is not relevant to this appeal, neither is the fact that
action in relation to overcrowding in the rear bedroom has not been taken
before. '

Much of Ms Davies representations dealt in considerable detail with the
HHSRS system and the hazard of Crowding and Space. We pointed out to
her that the 2004 Act introduced the HHSRS system but also left the
overcrowding provisions of Part X of the 1985 Act in operation as an
alternative. We referred her to section 139 of the 2004 Act and informed her
that the HHSRS system in Part 1 of that Act has no relevance to or
application in respect of the overcrowding provisions in Chapter 3 of Part 4.
Mr Wilmshurst produced copies of the relevant parts of the 2004 Act and the
1985 Act and we adjourned the hearing to give Ms Davies an opportunity to
read them.

On resumption, we expressed the view that it would be logical for the Council
to present its case first, to establish the basis on which the Notice was sent.
Mr Wilmshurst was content to do this.

- We informed the parties that as the floor areas according to the dimensions

that we had measured were marginally below those stated by the Council, we
would adopt the [atter.

The Respondent’s case

15.

16.

17.

The Council had submitted a Statement of Reply to the Application, together
with two witness statements. The Statement set out the background to the
service of the Notice, which was sent on 9™ August 2011.

The Council deny that the nature of the original complaint, the outcomes of
previous inspections, the history of occupation of the Property or any
legislation, statutory instruments, professional guidance or other form of
regulation as cited by the Applicant have any relevance. It states that the
relevant enforcement powers are those contained in section 139 of the 2004
Act because the Property is an HMO that does not need licensing.

The minimum floor area for a single bedroom in the Council's HMO room size
policy is 6.5 sq.m. The total floor space in the ground floor rear bedroom is a
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19.

20.

21.

22.

23.

maximum of 3.9 sq.m. and the rear hallway 2.2 sq.m. The combined floor
area was therefore no more than 6.1 sq.m. and due to the joint use of the
hallway by all the tenants and its inherent lack of privacy, its inclusion in the
calculation of floor area of that bedroom is not appropriate. Actual harm to the
occupant does not need to be shown.

Mr Wilmshurst referred the Tribunal to subsection (2) of section 139, which
empowers the local authonty to serve an overcrowding notice if “it considers
that an excessive number of persons is being, or likely to be, accommodated
in the HMO concemed”. He asserted that the Council cannot endorse floor
areas less than those specified in table 2 of the 1985 Act, that would be a
frolic.

Leigh McClean gave evidence to confirm her statement of 5" October 2011.
She set out the events which led to her making an inspection of the ground
floor rear bedroom. She said that on 10/6/11 she sent a letter to Ms Davies to
arrange a further inspection on 22/06/11. Ms Davies telephoned on 15/06/11
to make an alternative appointment as that date was not convenient for her.
She states she that told Ms Davies that she “would provisionally book the
appointment for 4/7/11" but would be discussing the case with her line
manager. During that telephone call Ms Davies disputed that the room was
undersized, saying that it was 70 sq.ft.

Ms McClean stated that her line manager advised an earlier appointment so
she telephoned Ms Davies on 20/6/11 to tell her that she would be inspecting
on 24/6/11 at 3.30. She says that Ms Davies confirmed that she would meet
her at the property. This was confirmed by letter dated 21/6/11. Ms McLean
went on the describe the inspection of the Property and taking of
measurements, as a result of which she calculated floor areas of —

Ground floor front 6.38sq.m.
Ground floor rear 3.92
First floor front 962
First floor rear 6.45

Ground floor rear hallway 2.2

In reply to questions, Ms McLean stated that in assessing overcrowding in
such cases the Council applies the floor areas in the 1985 Act. She said that
they did not refer to Table 1, only Table 2. If a property is overcrowded as a
whole they use the HHSRS provisions. She said that no account was taken of
the fact that the front first floor bedroom has a built-in wardrobe.

Linda McKenzie gave evidence to confirm her statement of 6™ QOctober 2011.
She described taking measurements at the Property in the presence of Ms
Davies. In reply to questions, she confirmed that Table 2 of the 1985 Act was
applied and no other criteria,

The Applicant’s Case

Ms Davies had produced a detailed statement with her application and had
also provided a number of documents. Most of her case revolved around the
application of the HHSRS provisions and, as was pointed out to her at the
hearing, these are not relevant under section 139.
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25.

26

27.

28.

29.

30.

Costs

31.

She stated that tenants choose the accommodation and typically she receives
seventy telephone calls if the room is advertised to let. She said that the
upstairs double bedroom had been used as a double bedroom for
approximately 125 years. She referred to Housing Quality Indicators; she
gave no examples of these but we are aware that they are to measure the
quality of housing schemes funded by the HCA and are not therefore relevant
in this case.

At the hearing, Ms Davies referred to section 239 of the 2004 Act which
requires a local authority to give at least 24 hours' notice of an inspection to
the owner of the premises. Two inspections were made before she met the
Council officers there and she queried the Council can use information from
them. She denied having received notice of the inspection on 24 June
because the letter arrived two days after that date. Mr Wilmshurst pointed out
that she had attended on that date at the right time. She replied that she was
not sure if it was going ahead as it had not been finalised; Ms McLean told
her she needed to check with the tenant and her boss and would confirm the
arrangements, but she turmed up anyway just in case because she wanted to
be present.

Ms Davies referred to the fact that the Councii had passed the first floor front
room previously as a double bedroom. She said that one could take the door
off the built-in wardrobe and it would then be part of the room. She said that
the 1937 Act prescirbed how to measure a room and the 1985 Act was based
on that. Chimney breasts and wardrobes can be included. On that basis the
first floor front room is over 110 sq.ft.

She pointed out that the Council's figures are based on not having a sitting
room.

Ms Davies confirmed that her case was that the area of the rear hallway
should be included in the ground floor rear bedroom if one was relying on
floor areas but the correct basis of assessment was to look at the furniture in
the room.

Under questioning by Mr Wilmshurst, Ms Davies accepted that she had not
actually measured the chimney breast and wardrobe in the front bedroom.
She said it had been occupied by two people for years and the fumiture in it
complied with the national authority guidance.

It was put to her that the rear hallway was a separate room from the rear
bedroom. She said that the fumiture again complied with the guidance. Asked
how she calculated 71 sq.ft. as floor area, she said that in her experience
most EHOs measured to the window glass. The 71 sq.ft. included the
hallway. She could put a lock on the kitchen door and then the hallway would
not be a commeon part.

Ms Davies made an application for costs under the provisions of paragraph
12 of Schedule 13 to the 2004 Act, on the ground that the Council had failed
to comply with an order made by the tribunal, in that it did not provide copies
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32. This issue had been considered in a hearing to determine whether the
application should be dismissed because Ms Davies had not provided a
complete case bundle by the due date. A full reasoned decision was handed
down on 20™ November 2011 and we do not intend to repeat its contents
here. Suffice to say that it transpired that Ms Davies had not received the
Council's witness statements until after the deadline for producing them and
she had unilaterally decided to exclude them from the bundle. In the decision,
both parties were criticised and the application was obviously not dismissed.

33. Ms Davies accepted that we can only deal with costs which she incurred as a
result of the Council’s failure to comply with directions. She said that as a
result, she had to attend the dismissal hearing in Great Shelford,
accompanied by her parents to look after her infant son and they had to stay
overnight to ensure arriving at the hearing in time. The accommodation cost
was £85 plus £39 for a meal. In addition there were mileage costs.

34. Mr Wilmshurst responded that the dismissal hearing decision looked at both
sides and balanced the blame. He suggested that it would be harsh to make
an award of costs.

Findings and Decisions

35. Dealing first with the question of prior notice, the 2004 Act does not require
prior notice to be given before an inspection is made for the purposes of
section 139. The original notification to Ms Davies referred to an inspection
for the purposes of the HHSRS provisions but the Councit did not then
proceed under those provisions. In any event, we find that notice of the
inspection on 24" June was given to Ms Davies. We note that her recollection
of how the telephone conversation on 20" June was left is very similar to Ms
MclLean’s account of the conversation on 15" June and it may be that she is
confusing the two. On 21 June, the day after the second telephone
conversation, Ms McLean wrote to Ms Davies to confirm the date and time of
the visit, unfortunately the letter mistakenly referred to a visit on “24™ July” but
the letter sent to the Occupants on the same day correctly identifies 24™
June. Ms Davies did attend on 24™ June. We conciude that, on the balance of
probabilities, the arrangement made on the 20™ June was a fixed
appointment.

36. The assessment of overcrowding under Part 4 of the 2004 Act is based on
room size. This is clear from the reference in section 216(1) of the 2004 Act to
Part 10 of the 1985 Act. The provisions relating to the HHSRS system are not
relevant to section 139. The Metric Handbook is referred to in relation to Part
1 of the 2004 Act and not section 139 and, in any event, as is clearly stated in
the extract provided by Ms Davies, the Parker Morris Standards were
imposed on local authority housing and ceased to be mandatory in 1981 and
it is stressed that they did not lay down minimum areas for rooms but simply
stated that the dwelling had to be fumishable with a specified amount of
furmiture. They do not relate to overcrowding and have no relevance to this
case.
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38.
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The reference in the 2004 Act and the 1985 Act is to “floor area”. We do not
accept that floor area in this context can be measured to the window glass
nor to include a chimney breast or a built-in wardrobe. The concept is
concerned with the space for living in. Ms Davies did not give any details of
the 1937 Act to which she referred but to our knowledge there are no current
regulations or statutory instruments specifying how floor area should be
measured for overcrowding assessments. The expression “floor area” should
be given its literal meaning.

Section 139(2) of the 2004 Act gives discretion to a local authority. It “may”
serve an overcrowding notice if “it considers” that an excessive number of
persons is being accommodated in the HMO. Section 216 empowers the
appropriate national authority by order to make provision for determining
whether a dwelling is overcrowded for the purposes of Part 10 of the 1985
Act, or to introduce into Chapter 3 of Part 4 of the 2004 Act a concept of
overcrowding that is similar to Part 10 “and accordingly removing the
discretion of local housing authorities to decide particular issues arising under
those sections”, or securing that overcrowding under Chapter 3 is regulated
only by Part 10. No such order has been made and the assessment of '
overcrowding and the decision whether to take action under section 139 are
therefore at the discretion of the local authority.

We do not accept the proposition that a local authority cannot adopt
acceptable floor areas which are less than those in Table 2 of the 1985 Act.
The fact that section 216 provides for an order to be made that overcrowding
shall only be reguiated by Part 10 indicates that a local authority’s powers are
unfettered by Part 10 until such order is made. Indeed, the Council has
accepted lesser floor areas in respect of the front ground floor room and the
rear fist floor room in the Property, which they have deemed suitable for a
single occupant even though their floor areas are less than 6.5 sq.m.

Having said that, it is our view that the floor areas set out in Table 2 of the
1985 Act are the proper starting point and any departure from them should
only be made with good reason. In addition, a tribunal should be slow to reject
reasonable occupancy standards which have been adopted by a local
authority unless there is a good reason for doing so.

With regard to the rear ground floor room, this is simply too small to be
reasonably occupied as a bedroom. lts floor area is less than two thirds of the
minimum for one occupant specified in Table 2. The fact that tenants are
prepared to accept such a small room in an area where there is a shortage of
affordable accommodation does not alter this. It is not feasible or reasonable
to include any part of the rear hallway because that is a common part.
Whether or not it would be permissible to exclude the other tenants from the
hallway by a lock on the kitchen door is uncertain and, in any event, we are
assessing the accommodation as it is now. Even if one takes account of the
fumiture in that hallway, the room is still far too small to be acceptable. We
therefore accept the Council's assessment that this room is not suitable for
occupation.

The first floor front room at 9.62 sq.m. is over 90% of the Table 2 area. It is
relevant that this room has a built-in wardrobe because that negates the need
to have a free-standing wardrobe taking up floor space in the main part of the
room. That would not necessarily bring a room up to an acceptable size in
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furniture, and bearing in mind that there is a living room and kitchen available,
we consider that this room is suitable for occupancy by two persons.

43. With regard to costs, the Council does not dispute that it failed to comply with
the direction to provide witness statements by 7" October. It is true that in the
decision regarding possible dismissal, there was blame apportioned to both
parties, but the problem initially arose because the Council failed to deliver its
witness statements on time, having sent them by first class post the day
before they were due to be delivered by 12 noon. The two witness statements
are dated one day and two days respectively before the due date. It was
remiss of the Council to delay finalising those statements and posting them
until the very last day and then not sending them by special delivery. Had
they taken more timely and responsible action the problem would not have
arisen. Ms Davies shares part of the blame for the dismissal hearing, as set
out in that decision, and an award of full costs is not deserved but we
consider it equitable for the Council to make some reimbursement to her.

44, We do not consider it reasonable to award any costs in relation to the
accompanying parents. Ms Davies had contacted the panel office prior to that
hearing to ask if a room could be made available for her to feed and change
her son and was told that it could. We consider that a contribution should be
made towards Ms Davies’ own costs and towards her travelling expenses.
Under the circumstances we conclude that a global figure of £40 is
reasonable.

Signed: : pate: /6 /o(//ﬁ .

—-

D S Brown FRICS MCIArb {Chair)




