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Simon & Scott Cruickshank Appellants
London Borough of Southwark Respondent
Tribunal: Mr M Martynski (Solicitor)

Mr M Cairns MCIEH

Ms J Dalal
Representatives: Mr S Armstrong (Counsel for Appellants)

Ms C Hayward (Respondent’s legal officer)

Date of hearing: 17 November 2011

DECISION

Decision summary

1. The appeal i1s dismissed. The Overcrowding Notice dated 15 August 2011 is
confirmed.

Background

2. The property at 106 Vestry Road (‘the Property’) consists of a two-storey
maisonette on the upper two floors of a purpose built block with further residential
accommodation at first floor and shops at ground floor level. The residential units are
accessed via a locked main entrance at ground floor level leading to semi-open
communal stairs and access walkways.
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[image: image2.png]3. On the lower floor of the Property there is a WC with wash hand basin,
kitchen (without any area for dining), a hallway and a fire door leading to two
bedrooms (1 & 2). In the hallway on this floor are two cupboards, one of which
houses the water stopcock for the Property. On the upper floor at the front street
elevation of the building are two bedrooms (3 & 4) and then a shower room, a further
bedroom (5) and a bathroom with bath and overhead shower, WC and wash hand
basin, all off the hallway. Rooms 2 & 3 each measure 7.75 square metres.

4, Clearly the Property was originally designed to have a living room on the
lower floor. Rooms 1 & 2 have been created from this living room.

5. The Respondent has published standards for various types of properties in
multiple occupation. Its published standards applicable to shared houses have been in
force since 1990. The space standards for shared houses laid down a minimum size
for a single room of 10 square metres.

6. Mr Simon Cruickshank, one of the Appellants (and the only Appellant to
attend the hearing and give evidence), stated that he and his brother Scott purchased
the property approximately 3/4 years ago. When they purchased the Property it was
vacant but the rooms were configured as they are now. Mr Cruickshank checked the
Respondent’s policies on the Internet to establish that the Property did not require
licensing as a house in multiple occupation ("HMO’) but did not make any further
enquiries as to other regulations regarding the property. The Appellants proceeded to
let out the individual bedrooms on Assured Shorthold Tenancies.

7. The Property came to the Respondent’s attention in May 2011 following a
complaint of pest infestation. On inspection it was noted that the flat was being
operated as a ‘House in Multiple Occupation” (HMO) in respect of which the Local
Authority has various powers and duties. Subsequently, arrangements were made for
additional visits by housing officers. As a result, various hazards were identified and
an Improvement Notice dated 5 August 2011 was served. There was no appeal in
respect of this notice and action was taken by the Appellants to deal with the hazards.

8. In respect of the occupation of the Property, the Respondent served upon the
Appellants a Notice of Intention to serve an Overcrowding Notice dated 25 July 2011.
That notice proposed the prohibition on the use of bedrooms 2 & 3 for rented
accommodation on the grounds that they were too small.

9. There were then various discussions between the parties but no agreement on
the matter could be reached and an Overcrowding Notice dated 15 August 2011 was
then served on the Appellants. That notice was in the same form as the Notice of
Intention referred to above. It was, and is, the Respondent’s position that the
maximum number of persons who could occupy the Property is five but that this
would have to be on the basis of a different configuration of rooms without having
rooms 2 & 3 as separate rooms.

10.  This appeal was made by way of an undated application (no issue was taken
by the Tribunal or any party that the appeal was out of time). The appeal concerns a
dispute as to whether rooms 2 & 3 1n the Property are too small and if the Respondent
was right to serve the notice prohibiting the rooms being used as rented rooms. No
issue was taken regarding the form of the notice itself or the service of the notice.
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11.  The Tribunal inspected the Property on the morning of the hearing. The
Tribunal found the kitchen to be quite large. However there was no communal eating
space in the kitchen. Whether or not such space could be created whilst retaining the
essential kitchen items and storage facilities is far from clear.

12.  Rooms 2 & 3 are exactly the same. One sits on top of the other. Each room
has a large window letting in plenty of light. The rooms are square in shape allowing
the optimal use of the space available. There was space in each room for a small
wardrobe, a single bed, a bedside cupboard, a dining chair and small table.

13.  Other rooms were larger. Some tenants in the Property had fridges in their
rooms. Apart from the kitchen, the only other communal space in the Property was
the downstairs and upstairs hallways and the stairs. The Property did not have the
benefit of any outside space.

The Respondent’s case

14 The Respondent relied upon its own published space standards as laid down
many years ago. The officer who had inspected the property and who had
recommended the Overcrowding Notice, Ms Wilkinson (Principal Enforcement
Officer), gave evidence to the Tribunal to the effect that in assessing the rooms in
question, she took account of the Property in general. Both she and her team leader
Ms Trott (Housing Enforcement Team Leader - who also gave evidence) confirmed
that the space standard was not rigid. The Respondent would allow a room smaller
than the Respondent’s space standard to be rented out if there were other factors in
the Property that made up for the lack of space in a room, such as communal living
facilities.

15.  Ms Trott for the Respondent stated that it bench marked its standards with
neighbouring boroughs. The standard for a single room was set at 10 square metres as
this was the standard recommended by the relevant professional body, the Chartered
Institute of Environmental Health.

16.  Although Ms Wilkinson had carried out standard hazard assessments under
the provisions of Part 1 of the Housing Act 2004 for other hazards identified in the
Property and set out in the Improvement Notice, no such formal assessment had been
carried out in respect of the hazard of crowding and space. Ms Wilkinson in assessing
this aspect of the Property, based her decision on the overcrowding provisions in Part
4 of the Housing Act 2004, the Respondent’s published standards, her own
experience and her informal assessment of the potential hazards that would be caused
by overcrowding.

The practice of other local authorities

17.  Both parties submitted evidence of the space standards adopted by other local
authorities. As some of the this information was provided very late in the
proceedings, the Tribunal allowed both parties to check the information given at the
hearing and to confirm that information in writing following the hearing.
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[image: image4.png]18.  The parties then submitted further evidence and submissions on the question
of the standards applied by other local authorities and the approach that the Tribunal
should take to that evidence and the matter generally.

19.  There was some dispute on the parties’ submissions as to the standards
applied by other local authorities but is fair to say that on the standards applied by a
significant number local authorities, the rooms in question would, on size alone, not
have met those standards

20. The Tribunal noted from a previous Tribunal decision' put before it by the
parties that it appeared that local housing authorities across Hertfordshire and
Bedfordshire have a single room minimum of 8 square metres, reduced to 6.5 square
metres if there were a communal living area or kitchen with dining area.

The Appellant’s grounds for appeal and the Tribunal’s decisions

21. The appeal in this matter is of course dealt with by the Tribunal by way of a
re-hearing with the Tribunal being entitled to form its own view of the alleged
overcrowding after hearing the evidence of the parties’.

22. The Appellants relied on a number of grounds of appeal which are set out
below with the Tribunal’s comments upon them,

Shower room

23, There is an additional shower room at the Property which did not appear on
the Respondent’s plan of the Property. The decision to serve the Overcrowding
Notice was made partly on the basis of this plan. The decision, argued the Appellants,
was therefore flawed.

24 The Tribunal’s view is that the existence or otherwise of a shower room
would have made no difference to the Respondent’s decision given that the decision
was essentially based on room size and lack of communal living space. In any event
the Respondent confirmed its decision at the hearing after having attended the
inspection with the Tribunal on the moming of the hearing. So far as the Tribunal is
concerned, in taking its own view of the matter, it formed the view that the shower
room was not material to the issue of overcrowding.

Lower room standards applied by other local authorities

25.  The Appellants relied upon the fact that other local authorities had different
room standards and that those authorities would not have found the rooms in question
to be too small.

26.  The evidence as a whole (and as described above) showed that a significant
number of local authorities had adopted space standards which, if applied to rooms 2
& 3, would have found that the rooms were undersized. The Respondent is entitled to
have regard to the views of other local authorities and to make decisions which are
influenced by those views. The fact that a small number of local authorities would not
have found the rooms in question to be undersized for occupation by tenants does not,

17 Bowling Road, Herts — CAM/26UD/HON/2011/0001 — 17 June 2011
2 Housing Act 2004, section 143
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- 1S wrong.

Availability of affordable housing

27, The Tribunal rejects the Appellants’ argument that there is a shortage of
available accommodation and that accordingly (if that is what was meant by the
Appellant) lower standards of housing are acceptable. Such an argument could be
used to support any manner of inadequate housing. The question in this appeal and on
the matter of overcrowding is one of the reasonable application of housing standards,
not the wider issue of the availability of housing. In any event, five persons can
continue to occupy if rooms were differently configured The Respondent had
provided alternative layouts that would be acceptable to it.

Type of occupant

28. The Tribunal also rejects the Appellants’ argument that the most likely
occupant of the Property is a young single person who would tend to be away from
the Property most of the time. First, it would not be appropriate to make a decision on
the adequacy of accommodation on the subjective basis of the type of person who
may live there. Second, it is conditions within a property that are material, not the
length of time that a person may, or may not stay that accommodation.

29. It transpired during the course of the hearing that one of the tenants in one of
the subject rooms may be vulnerable in terms of housing need. The Respondent’s
representatives agreed that in the event that this tenant had to leave as a result of the
Tribunal’s decision, the Respondent would work with the Appellants to make sure
that this tenant was not unduly upset by the need to move.

Additional storage space

30. The Appellants, as a proposed solution to the alleged overcrowding, offered
to give the occupants of rooms 2 & 3 access to cupboard space in the communal
hallways to counter any issue regarding a lack of storage space in the rooms.

31 This solution was rejected by the Respondent and the Tribunal also rejects it.
Given the very small size of the rooms and the lack of communal living areas, a little
extra storage space is not going to sufficiently improve conditions in the Property to
make the room sizes acceptable.

Objective evidence on overcrowding

32, This issue, it seems to the Tribunal, is the crux of the case. The Appellants,
quite rightly, drew attention to the fact that there was no specific and objective hazard
assessment in respect of the crowding and to the fact that there is no specific
objective evidence generally on the issues of overcrowding and its effects on tenants
and on the question of how large a room needs to be.

33.  The Operating Guidance on the Housing Health and Safety Rating System
deals with hazards associated with the lack of space within a dwelling. At paragraph
11.05 it states:-

There are difficulties in quantifying the effect of crowding on population mortality
and morbidity.
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[image: image6.png]It goes on to discuss the need for space in very general terms. At no point does it deal
with room sizes or give any such other specific standards nor does it make a direct
link between specific hazards and overcrowding. All the guidance does is to make
rather general statements, for example:-

Deficiencies with space and crowding can increase the risks associated with a
number of other hazards

[paragraph 11.10]

34, With the lack of objective evidence and specific guidance, a local authority is
left to make a judgment based on the experience of its own officers and upon
acknowledged standards used or recommended by other authorities and professionals.

35. Whilst it would not be poassible to pinpoint the size a room needs to be to
avoid health and safety hazards, a standard has to be established and relied upon. That
appears to the Tribunal to be a sensible way of approaching the issue of crowding so
long as the chosen standard is in itself reasonable and is applied with room for
discretion taking account of the factors in each room and each property individually.

36.  The Respondent is entitled to base its room standards by the use of bench
marking with other established standards used by other local authorities. It is entitled
to take account of the fact that the majority of iocal authorities would have found the
rooms in question, based on their size alone, to be unacceptable for letting without
other living space. It is also entitled to have regard to a body of professional opinion
(that is the CIEH, the professional body concerned with Environmental Health) in
setting and applying its standards.

37. The Tribunal found Mr Armstrong’s submissions’ on behalf of the Appellants,
well made and very relevant and it is worth quoting a part of these submissions as
follows:-

i these standards [that is the standards applied by other local authorities]
becomes a self-fulfilling prophecy, with future standards being set largely because
there is a precedent for it, rather than any empirical evidence justifying such
standards’

Mindful of this, the Tribunal took into account the standards applied by other local
authorities, but only as one element, amongst many other relevant elements, in its
consideration of the matter and came to its own conclusion based on the parties’
submissions, the written evidence and very importantly, its own inspection.

The space standard in the 1985 Housing Act

38. The Appellants relied on the fact that the space standard in the Housing Act
1985 equates to 6.5 square metres being the approved minimum size of a room for
one person.

39.  The Tnibunal accepts that there is a general view amongst local authorities and
Environmental Health Officers that the standards set out in the 1985 Act are out of
date and that those standards themselves date from the 1930s and that better standards
should now be applied where appropnate.

3 Made both at the hearing and then in written submissions after the hearing
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40.  An issue was raised by the Appellants that a proposed increase in room sizes
beyond 6.5 square metres was recently rejected by the local authority. So far as the
Tribunal is concerned however, the clear evidence was that the Respondent’s room
standard, as stated above, had been in place for many years.

The Tribunal’s overall view

41.  The rooms in question are substantially smaller than a recognised standard of
10 square metres. The size of the rooms is likely to increase the risk of hazards. There
is no communal living space or other living space available to the tenants of rooms 2
& 3. This factor may lead to psychological hazards. Whilst the rooms in question are
light and are of a good shape with space for basic furniture, the Respondent’s
assessment that, overall, this does not compensate for the small room size and lack of
other space is correct, is a logical application of discretion and is one with which the
Tribunal agrees and should stand.

Mark Martynski, Tribunal Chairman
23 January 2012
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