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RESIDENTIAL PROPERTY TRIBUNAL

(Southern Rent Assessment Panel)

Housing Act 2004 (“the 2004 Act”) Section 70 and Part 3 of Schedule 5,
Paragraph 32(1) (Appeal a Decision to revoke an HMO Licence —
: Fit and Proper Person)

Case Number: CHI/00HE/HMV/2011/0005

Property: Toppers Hotel, 73 Mountwise, Newquay, Comwall, TR7 2BP
Applicant: Ms Karen Tracy Gamon (Otherwise Karen Morgan)
Respondent: Cornwall Council

Represented by: Paul Woodhead (FILEX)

Date of Application: 22" September 2011
Date of Hearing: 12" March 2012

Tribunal: Mr J.B.Tarling, MCMI (Lawyer/Chairman)
Mr R. Batho MA BSc LLB FRICS (Surveyor/Member)
Mr A.J.Lumby FRICS (Surveyor/Member)

Date of Decision: 28" March 2012

DECISION

The Tribunal hereby dismisses the Appeal and confirms the Respondent’s Decision to
revoke the HMO Licence.

If this decision is appealed to the Upper Chamber the operative time is the date on
which a decision is given by the Upper Chamber which confirms this decision. If this
decision is not appealed to the Upper Chamber the operative date is the date by which
an appeal to the Upper Chamber may be brought expires.

REASONS

for the Tribunal’s Decision

Backgroun_d to the Application

1. This is an appeal by Ms Karen Gamon against a decisionAby Comwall Council to revoke a
licence for an HMO in respect of this property. For the purposes of this appeal, it is accepted
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[image: image2.png]by both parties that the subject property is an HMO within the definition set out in Section
254 of the 2004 Act.

2. The Tribunal gave Directions on 6™ October 2011 and 17" January and 8" February 2012
requiring the parties to file and exchange bundles of documents.prior to an oral Hearing. On
11" November 2011 the Applicant produced one bundle of documents, namely a Statement
in writing (undated and unsigned) and copies of the details of the convictions in the
Magistrates Court in 2011.No other substantive documents were produced by the Applicant
other than the documents which accompanied the Application Form. The Respondents
produced a bundle of 215 pages namely a Statement of Case in writing accompanied by
Witness Statements and other supporting documents and details of the convictions which the
Respondents relied upon and a copy of the current HMO Licence. In addition details of the
Applicant’s Bankruptcy were also before the Tribunal. '

- Inspection .

3. The Tribunal inspected the property on the moming of the Hearing, 12 March 2012.
They were accompanied at the Inspection by the Applicant, Ms Gamon. The Respondent was
represented at the Inspection by Mr Robert Walker, and Zoe Storer, (Environmental Health
Officers) and Mr Julian Whiting, a Fire Officer from Comwall Fire and Rescue Services. The
property is a three storey double-fronted terraced property situated near the centre of
Newquay on a busy main road.

The HMO itself was on 3 floors and comprised the following accommodation:

Ground Floor: 4 Bedrooms Total occupancy 4 persons

First Floor: 5 Bedrooms Total occupancy 5 persons

Second Floor: 6 Bedrooms Total occupancy 6 persons

Total Occupancy 15 Persons

The Tribunal inspected the front exterior which was in the course of being decorated. An
inspection of the internal common parts was also carried out in the presence of Ms Gamon.
They appeared to be clean and tidy and free of obstructions. There was a fire alarm and
smoke detectors in place in the common parts. An Inspection of the rear fire escape and rear
yard was also carried out. There was a large storage shed in the rear yard.

The relevant law

4. Section 61 of the 2004 Act provides that, save where a temporary exemption notice or an
interim or final management order is in force, every house in multiple occupation to which
Part 2 of the Act applies must be licensed. This is called “mandatory rlicensing”. An
application for such a licence must be made to the local housing authority, and it must be
made in accordance with such requirements as that authority may specify. Where such an
application is made to it, the authority must either grant or refuse to grant a licence upon
being satisfied, amongst other things, that the proposed licence holder is a fit and proper
person to be the licence holder. There are similar provisions in Section 89 of the 2004 Act
which relate to selective licensing of other residential accommodation.
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[image: image3.png]5. The test of whether a person is a fit and proper person is set out in Section 66 of the 2004
- Act. Relevant to this Application are the following provisions of that section:

Section 66 :

(1) In deciding for the purposes of section 64(3)(b) or (d) whether a person (“P") is a fit and
proper person to be a licence holder or (as the case may be) the manager of the house, the
local housiﬁg authority must have regard (among other things) to any evidence within
subsection (2){ or (3)

(2) Evidence is within this section if it shows that a person has:
(¢c) contravened any provision of the law relating to housing or of landlord and tenant law

(3) In deciding for the purposes of Section 64(3)(e) whether the proposed management
arrangements are otherwise satisfactory, the local housing authority must have regard
(among other things) to the considerations mentioned in sub-paragraph (6)

(6)The considerations are:

(a) whether any person proposed to be involved in the management of the house has a
sufficient level of competence to be so involved: '

(c) whether any proposed management structures and Junding arrangements are suitable.

6. The power of a local housing authority to revoke an HMO Licence is contained in Section
70 of the 2004 Act. The relevant statutory provisions are as follows:

Section 70
(1) The local housing authority may revoke a licence- (inter alia)

(b) In any of the cases mentioned in subsection (2) (circumstances relating to the
licence holder or other person)

(2) The cases referred to in subsection (1 )(b) are as follows: (inter alia)

(b} Where the authority no longer consider that the licence holder is a fit and proper
person to be the licence holder,

An appeal lies against the decision of the local housing authority to this Tribunal, the
procedure being governed by Section 71 and Schedule 5, part 3 of the 2004 Act. Scheduie 5,
paragraph 34 of the 2004 Act provides that an appeal is to be by way of re-hearing, but may
© be determined having regard to the matters of which the local housin g authority were
unaware. The Tribunal may confirm, reverse or vary the decision of the local housing
authority.

The Hearing

7. A Hearing took place immediately after the Tribunal’s inspection of the property on 12"
March 2012. The Hearing took place at the Best Western Hotel Bristol in Newquay. It was
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[image: image4.png]. attended by the Applicant Ms Gamon. The Respondents were represented by Mr Woodhead
and he was accompanied by Mr Walker (EHO) and Mr Whiting, the Fire Officer.

The Applicant’s case

8. The Chairman opened the Hearing by inviting Ms Gamon to address the Tribunal and
reminded her that the relevant matter before the Tribunal was whether or not she was a Fit
and Proper Person to hold a Licence. Ms Gamon addressed the Tribunal and gave a history of
her purchase of the property and the subsequent events that had happened.

In summary the facts were as follows:

May 2005 Ms Gamon had purchased Topper Hotel, which was then being run as
a Hotel which she subsequently found was largely catering for Hen and
Stag parties mainly at weekends. She was then living in Essex and
travelled down to Newquay each weekend to host the visitors to the
Hotel. '

6™ April 2006 The Housing Act 2004 commenced which changed the previous
regime of housing fitness standards and HMQ Licensing

2007 The income generated by the hotel was not what Ms Gamon had been
' led to expect by the previous owners. Accordingly she visited the
Council’s Offices and enquired about changing Toppers Hotel from a
Hotel to a Licensed HMO. She was given a HMO “pack” of guidance
documents explaining what was required. Ms Gamon decided to apply
for an HMO as she believed that would be the solution to the problem
of her travelling down from Essex every weekend to run the Hotel.

20" August 2008 HMO Licence Number 60 was issued to the Applicant for a period of 5
years from 20" August 2008. The maximum number of persons was
limited to 15. The Licence also contained a great number of conditions
relating to fire safety and health and safety requirements.

5™ June 2009 The Respondents carried out an inspection of the property and found
breaches of the conditions in the Licence. The Respondents proposed
to vary the Licence to provide for revised timescales for the carrying
out of various works to comply with health safety and welfare of the
tenants. Ms Gamon was consulted about the proposed Conditions as to
the Schedule of works. '

5t August 2009 The Respondents wrote to the Applicant varying the Licence
conditions and changing the timetable for her to comply with the
outstanding Schedule of works.

14" July 2010 Ms Gamon was sent a copy of the HMO Management Regulations.
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[image: image5.png]8™ July 2011 The Applicant was convicted at Bodmin Magistrates Court of Four
Offences of contravention of the provisions of Section 234 of the 2004
Act. She pleaded Guilty to four of the five Charges. She was fined
£1,700 and ordered to pay costs of £173.67 and a victim surcharge of
£15.

19" July 2011 Ms Gamon attended at Cornwall Council’s Offices to discuss her
recent convictions of offences relating to the HMO. She indicated she
wished to continue to operate the property as an HMO. She was given
advice as to what was outstanding and the various options available to
her. She was informed that the Council no longer considered her to be
a Fit and Proper Person to hold a Licence.

26" July 2011 The Respondents proposed to revoke the HMO Licence

22™ August 2011 The Respondents receive a letter from the Insolvency Service
informing them that a Bankruptcy Order had been made against Ms
Gamon on 18™ August 2011 in the Romford County Court.

26" August 2011 The Respondents revoked the HMO Licence on the grounds of the-
convictions and that the applicant is no longer a fit and proper person.

22" September 2011 The Applicant appeals to the Residential Property Tribunal

So far as her claim that she was a Fit and Proper Person was concerned, Ms Gamon told the
Tribunal that she considered herself a “Professional person” and hence she was a Fit and

Proper Person to hold a Licence. When asked by the Tribunal to explain what she meant by a |

"Professional person” she said she was a qualified accountancy technician and she had
worked for a firm of chartered accountants. She was not a chartered accountant herself, but
had worked for a firm of chartered accountants. Ms Gamon then gave evidence regarding the
following specific matters.

The criminal convictions

9. Ms Gamon confirmed to the Tribunal that she had pleaded Guilty to Four Offences under
the 2004 Act at the East Cornwall Magistrates Court on 8™ July 2011. She had been fined a
total of £1,700 plus costs and a victim surcharge. She had pleaded Not Guilty to one further
charge which was dismissed as no evidence was offered. She told the Tribunal that she had
tried to explain to the District Judge in the Magistrates Court that she never had a chance to
defend herself. The District J udge had told her that if she admitted the facts she would have
to plead Guilty. She confirmed that the Court had accepted her Guilty pleas in respect of all
four charges. The charges all related to her failure to comply with the requirements of the
2004 Act in that she had failed to comply with a means of escape from fire, failed to maintain
fire fighting equipment and fire alarms, failed to keep the property in a good and clean
- decorative repair and a safe and working condition and failed to keep outbuildings, yards and
forecourts in repair and clean condition and in good order.

5




[image: image6.png]The Bankruptcy

10. In respect of the Bankruptcy Order Ms Gamon said that this had arisen due to non-
payment by her of an electricity bill for these premises in the region of £10,000. There were a
total of five Creditors. She said she had been made redundant in 2010 and this had led her
into financial difficulties. She had tried to sell the property but the sale had fallen through.

" She had tried to remortgage the property that that had also not materialised. She told the
Tribunal that she had two residential investment properties in Essex which were let on
Assured Shorthold Tenancies which together gave her a surplus income of about £300 per
month. She had also secured a part-time job in Newquay where she earned about £550 per
month. The income from the letting the HMO rooms were between £80 and £85 per week per
room. She had been informed by a possible mortgage advisor that the property had a value of
about £600,000 and the mortgage was in the region of £300,000. No supporting or

- documentary evidence of this was produced at the hearing.

11. Following her evidence in chief, Mr Woodhead cross-examined Ms Gamon on her
evidence. Ms Gamon agreed that she had been consulted about the original Conditions which
were attached to the Licence and she had not objected or discussed them with the
Respondents. She agreed that the Conditions had been varied to give her more time to carry
out the works that were réquired. She had understood the Conditions and agreed with the
reasons for the HMO Management Regulations. She accepted that her income did not meet -
her outgoings and this had led to her Bankruptcy. She maintained that she had recently
entered into an IVA with her creditors, but was unable to produce any documents at the
Hearing to verify her evidence in that respect. She agreed that the Respondents had acted
qunte reasonably in believing that she was not a fit and proper person

12. In reply to questions from the Tribunal Ms Gamon agreed that she had received Guidance
hand-outs from the Respondents as to the HMO requirements. She had not taken any advice
or asked any questions about that Guidance. She also had not enrolled for any training
Courses on how to run HMOs, although she was aware such courses existed. She had
considered appointing another person to become the Manager but she believed the
Mortgagees of the property would not have agreed to this, although she produced no
correspondence or evidence to show that she had actually asked them, or that they would
have refused to accept an alternative Manager.

The Respondents Case

13. Mr Woodhead presented the Respondents case and referred the Tribunal to the
documents in the Hearing Bundle which the Respondents had prepared. There were two
Witnesses which the Tribunal indicated that they wished to hear evidence from, namely Mr
Walker, (EHO) and Mr Whiting (Fire Officer). Both witnesses had given Witness Statements
in the Hearing Bundle.
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14, Mr Walker gave evidence in accordance with his Witness Statement. He described his
various meetings with Ms Gamon, the preparation of the Schedules of work which were
required to enable the premises to comply with the various health and safety and fire
precaution requirements. When it became clear that Ms Gamon would not be able to comply
with the works Schedule and Timetable, he had consulted her and agreed to vary the
Conditions so that there was a revised timetable to allow her to complete the outstanding
works. His concern was that Ms Gamon seemed unable to meet the timetable and wanted to
do some of the works in a DIY basis, rather than engage building contractors to carry out the
work to an acceptable standard. There was still work outstanding at the property although
there were still a few weeks left on the timetable for her to complete the work. Mr Walker
had formed the view that Ms Gamon was no longer a fit and proper person as she seemed
unable to appreciate the urgency for the essential work. He considered there remained a risk
to the health and safety and welfare of the Residents. There had also been a complaint from
one of the Occupiers as to the living conditions in one of the Rooms at the property. Mr
Walker had attempted to persuade Ms Gamon to comply with the Conditions of the HMO
Licence, but had now concluded that she was unlikely to do so in the future. He no longer
considered her to be a fit and proper person to be in charge of the running and management of
an HMO. Ms Gamon was given an opportunity to cross-examine Mr Walker on his evidence,
but had no questions to ask him.

Mr Whiting’s evidence

15. Mr Whiting the Fire Officer gave evidence in accordance with his Witness Statement. In
particular he commented on his visit to the property on 20" June 2010 when he found that the
fire alarm was not working. He had to wait at the premises until an engineer arrived to mend
it as he was not satisfied that Ms Gamon understood the urgency of the defect. He was not
satlsﬁcd that if he had left the premises she would have had the alarm mended that day. He
was very concerned as to the safety of the 15 residents who were sleeping at the property that
night. He said Ms Gamon did not understand or appreciate how urgent the matter was. On
Page 183 of the Hearing Bundle his Witness Statement says that “T have concerns over Ms
Gammon in the role of Responsible Person for the premises due to her ability to comprehend
the serious nature of the-defects that were brought to her attention and maintain fire
precautions.” She had said that she was going to get the repairs done, but she had failed to
deal with the matter with sufficient urgency. This may have led one to believe that she did not
consider them to be important.

16. After a short adjournment both parties were given an opportunity to sum up. Mr
Woodhead asked the Tribunal to dismiss the appeal as there was ample evidence that the
Respondents had acted entirely reasonably in reaching their conclusion that Ms Gamon was
no longer a fit and proper person to manage an HMO. He reminded the Tribunal of the
criminal convictions and her Bankruptcy. She seemed to have difficulty understandmg the
regulations and obligations relating to an HMO.
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[image: image8.png]17. Ms Gamon said she had not known about the various regulations and obligations about
running an HMO, although she agreed she had been given a pack of Guidance documents
which had explained what was involved. She maintained that her finances were now on an
even keel and she felt confident that if her appeal was allowed she would be able to comply
. with all the Respondents requirements.

. The Tribunals Deliberations

18. Following the conclusion of the hearing the Tribunal retired to consider the matter. First
of all they reviewed the law and reminded themselves of the statutory provisions. The matters
set out in Section 66 of the 2004 Act are the starting point. The two material points are firstly,
whether the Applicant had contravened any provision of the law relating to housing etc. and
secondly whether any such person .. has a sufficient level of competence to be involved in the
management of the HMOQ,

19. At the Hearing the Applicant had accepted that she had pleaded Guilty to four charges for
contraventions of various provisions of the Housing Act 2004 and the associated
Management Regulations. These were all matters which were contraventions “of the law
relating to housing etc.” as set out in Section 66 of the 2004 Act. The second matter was
whether the Licence holder “had sufficient level of competence to bé involved in the
management of the HMO.” In considering that matter the Tribunal takes into account all the
evidence it has received, whether by way of written submissions, or oral representations
made by both parties or what it has seen at the Inspection. As set out in Paragraph 6 of this
decision, the appeal is by way of re-hearing and all the evidence that is before the Tribunal is
taken into account, and not just the evidence that was before the Respondents when they
made the decision to revoke the HMO licence.

20. The Tribunal reviewed Ms Gamon’s evidence to try and establish exactly what her
grounds of appeal were. Her written submissions were contained in a small bundle of papers
which she sent to the Tribunal in response to the Tribunal’s Directions on 11" November
2011. In her Statement she starts off by saying “I... strongly disagree with my HMO licence
being revoked.” She then goes on to describe various events that had taken place, but fails to
say WHY she believes she is a fit and proper person to hold an HMO licence.

21. In her Statement she says “I feel I was unfairly prosecuted, and was not given appropriate'
notice time to gain legal advice to prepare myself for court.” Further on in her Statement she
says “I was under pressure to plead guilty even though I was not guilty”. At the Hearing she
expanded on those statements and described what happened when she attended the East
Cornwall Magistrates Court. It seems the District J udge had explained that the offences she
was charged with were “absolute” offences and if she did not challenge the facts which were
alleged, then it would appear that she had committed these criminal offences and ought to
plead Guilty. The Tribunal would have expected someone who wished to challenge the facts
to plead Not Guilty and she would then have been able to give evidence and explain to the
District Judge her side of the story. Apparently she decided not to do so, and hence pleaded

Guilty. This resulted in the four convictions upon which the Respondents based their decision
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[image: image9.png]to revoke the HMO Licence. So far as the allegation that.the Summonses had been sent to her
former address in Essex is concerned, it would appear that Ms Gamon had failed to inform
the Respondents that she had moved addresses and was now living in Newquay. In any event
she could have applied to the Magistrates Court for those proceedings to be adjourned so she
could take legal advice, if she had wished to do so. It appears that she had neither failed to
apply for an adjournment nor taken legal advice.

22. During the Tribunal hearing, Ms Gamon was asked on a number of occasions WHY she

claimed to be a fit and proper person. The only clear reason she gave was that she considered -

~ herself a “professional person”. When she was asked to explain what she meant, she told the
Tribunal she was a “qualified” accountancy technician and had worked for a firm of -
Chartered Accountants until she was.made redundant. No documentary evidence was
produced in support of her evidence. In view of her claim that she was a professional person
she was asked why she had been declared Bankrupt which might show a lack of professional
approach to the management of her finances and her ability to pay Bills as they became
payable. She seemed to blame everyone else, except herself, for this. She had tried to sell the
property but the sale had fallen through. She had tried to remortgage but again this had fallen
through.

23. In respect of the unpaid Bills, Ms Gamon told the Tribunal that she owed about £10,000
for unpaid electricity charges for the property, and it was that unpaid Bill which had triggered
the Bankruptcy Order. The Tribunal noticed in the Respondents Hearing Bundle at Page 215,
there was notice of an interim charging order against the Title to Toppers Hotel in favour of
South West Water. This might indicate that she had also paid neither her water bills nor her
elcctnmty bills. One of the requirements of Section 66 of the 2004 Act was that “funding
arrangements are suitable”. It seems the amount owed to the creditors in her Bankruptcy
proceedings was in the region of £50,000. No clear evidence was before the Tribunal of her
‘proposals to discharge all her debts in full. She had mentioned the possibility of an TVA, but
no documentary evidence was before the Tribunal to explain what had been agreed with her
creditors. The Tribunal finds that with unpaid utility bills and no clear evidence of Ms
Gamon’s ability to pay future utility bills, such funding arrangements are not suitable.

24. In respect of the performance of the Respondents in their treatment of Ms Gamon the
Tribunal reviewed all the evidence of the facts and history of the matter. The Tribunal
concluded that the Respondents had acted entirely properly throughout the events that had
taken place. She had been consulted about the draft Conditions which were to be attached to
the HMO Licence and she had made no objections. When the work had not been complete,
the Respondents had rescheduled the work and timetable to enable her to complete the work.
After the convictions they had arranged a meeting to discuss the way forward and the options
that were available to her. All these matters were clear evidence that the Respondents had
acted correctly in their approach to the problem.

25. The evidence given by the Respondents witnesses was cbmpelling. Both Mr Walker, the
Environmental Health Officer, and Mr Whiting, the Fire Officer had given clear evidence of
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[image: image10.png]the reasons why they both did not consider that Ms Gamon had the ability to understand and
appreciate the seriousness of the matter and were not confident that she would be able to
comply with the various Conditions and Management rcqunrements of a property with a
HMO Llcence in the future.

26. One alternative would have been for Ms Gamon to agree to appoint another person who
was acceptable to the Respondents as a fit and proper person to be a Manager of the property.
At the Hearing Ms Gamon was questioned about this and said that the Mortgagees would not
accept another person. No documentary or other evidence was given to support that
argument. The Tribunal finds it difficult to believe that if a person was nominated by Ms
Gamon who was approved by the Respondents as a fit and proper person, any reasonable
Mortgagee would object. There may, however be other factors, such as Ms Gamon’s
bankruptcy, or the outstanding utility bills, that might influence a Mortgagees decision.

27. On Page 33 of the Respondents Hearing Bundle at item 14 (Fire Safety) there was a
reference to an Improvement Notice. This might indicate that there were already some issues
relating to the Housing Health and Safety fitness standards at the time when the HMO was
originally being proposed. It seems to the Tribunal that there is a history of non-compliance
by Ms Gamon as the owner of the property even before it became an HMO.

28.The Tribunal also reviewed Ms Gamon’s behaviour before, and during the Tribunal
proceedings. She had had plenty of time to prepare her case to put before the Tribunal, She
had had the opportunity to take legal and other advice in the preparation of her case. She had
failed to do so and the written submissions she had made did not address the reasons WHY
she claimed that she was a fit and proper person. At the Hearing she had the opportunity to be
represented by a Solicitor, or another professional but had failed to do so. One might have
thought that in view of the serious nature of the revocation of the Licence, such investment of
time and money in professional representation might have been worthwhile. Her failure to
present her case in a proper way might also suggest that she did not appreciate the sericusness
of the matter. Another requirement of section 66 of the 2004 Act is “whether any proposed
management structures are suitable.” No evidence has been given by Ms Gamon that any
such management structures exist, let alone being suitable.

29. In conclusion after reviewing all the evidence, the Tribunal had no dlfﬁculty in reaching a
decision. They were not confident that Ms Gamon was able to appreciate the significance of
the Conditions and requirements of a HMO Licence. They were satisfied that she did not
have “a sufficient level of competence” which was required by the requirements of section 66
of the 2004 Act. Another worrying matter was that there had been a recent complaint from
one of the occupiers which might indicate that the current arrangements were not satisfactory.
The Tribunal is aware that sich complaints can be made for a variety of reasons and the facts
behind that complaint were not known. However the existence of one complamt may indicate
that there may be on-going problems.
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30. For the reasons set out above the Tnibunal dismisses the Applicants appeal and finds that
the Applicant is not a fit and proper person to be granted a licence for the HMO at the
property. The Tribunal confirms the Respondents Decision to revoke the licence.

31. Any party to this Decision may appeal against the Decision with the permission of the
Tribunal. The provisions relating to appeals are set out in Regulation 38 of the Residential
Property Tribunal Procedures and Fees (England) Regulations 2011 (SI2011 No. 1007) If a
party wishes to apply for permission to appeal they shall within 21 days of the publication of
this decision write to the Tribunal Office at Chichester giving clear and valid Grounds of
Appeal.

Dated this 28" day of March 2012
J.B.Tarling

J.B.Tarling (Lawyer/Chairman)

RPT201tHMOLicensingFit&ProperPerson Toppersdecision
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