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London Rent Assessment Panel

DECISION OF THE RESIDENTIAL PROPERTY TRIBUNAL ON AN APPEAL UNDER PARAGRAPH 7(1) OF SCHEDULE 2 TO THE HOUSING ACT 2004
	Case Reference:
	LON/00BB/HPO/2012/0011

	Premises:
	132 Plashet Road, London E13 0QS

	Applicant(s):
	Mr Satbachan Singh

	Respondent(s):
	London Borough of Newham

	Date of application:
	4 June 2012

	Date of directions
	28 June 2012

	Date of hearing:
	6 September 2012

	Appearance for Applicant(s):
	Mr Satbachan Singh & Mr Osei Asaiu

	Appearance for Respondent(s):
	Mr George Squire & Ms Dawn Davis

	Leasehold Valuation Tribunal:
	Mr T Powell LLB
Mr M Cairns MCIEH

Mrs L Walter

	Date of decision:
	8 October 2012


The tribunal’s decision
1. The prohibition order made by the London Borough of Newham on 9 May 2012 in respect of 132 Plashet Road, London E13 0QS is confirmed.  The appeal by Mr Satbachan Singh is therefore dismissed.
Reasons
Introduction
2. Mr Satbachan Singh appealed against the making of a prohibition order under section 20 of the Housing Act 2004 by the London Borough of Newham, in respect of a property known as 132 Plashet Road, London E13 0QS.  
3. The prohibition order was made on 9 May 2012.  The appeal to the tribunal was received on 4 June 2012, directions were issued on 28 June 2012 and the matter was heard on 6 September 2012.  The tribunal inspected the property prior to the hearing.
4. At the hearing, the appellant appeared in person and was assisted by his friend Mr Osei Asaiu; the respondent was represented by Mr George Squire and Ms Dawn Davis.

Background
5. The property at 132 Plashet Road is a bay-fronted terraced house in a residential street.  The freehold title is owned by the Applicant, Mr Satbachan Singh, who in 1989 granted long leases of the ground floor flat to Mrs Satbachan Matharu and of the first floor flat to Ms Stephanie Singh. 
6. In February 2012, the property was occupied by several short-term tenants.  A complaint by email was received on 10 February 2012 from one of the tenants alleging, amongst other things, that: the applicant had converted the property to six studio rooms; that the basement was mostly full of sewage; that dead rats, mice and cats were found in the basement and throughout the building; that an antique boiler rarely worked so that there was no hot water in the winter; that there were no proper walls, insulation, ventilation or smoke or fire alarms; that it was a house in multiple occupation (HMO) without a licence.  
7. As a result, Ms Dawn Davis, an environmental health officer employed by the Respondent council, sent an email to the complainant on 16 February 2012 and attempted to inspect the property, but was unable to gain access.  However, the property was inspected on 9 March 2012, by Mr Alan Jones, from the Respondent’s council tax and benefits service.  In his email to the environmental health and planning enforcement departments, he described serious concerns about health and safety issues found at the property.
8. On 12 March 2012, Ms Dawn Davis initiated a series of letters and notices to the applicant, seeking an inspection of the premises and information about the occupants.  Three letters were sent to the applicant at three addresses believed to be connected to him: one to the property itself, one to a property in Ilford (apparently, the address of the applicant’s relatives) and one to a property in Manor Park (where it later became clear the applicant lives). The letters contained an unfortunate error in that the premises to be inspected were incorrectly described as “132 Plashet Grove” rather than the correct “132 Plashet Road”.  Ms Davis put the error right by sending two amended letters on 13 March 2012, one addressed to the applicant at 132 Plashet Road and the other addressed to an occupier Mr Laghari at the same address.  Ms Davis hand-delivered both letters to 132 Plashet Road.  
9. At the same time, Ms Emma Noel, employed as a technical support officer within the Private Sector Housing Group of the council sent five notices requesting information about the ownership and occupation of 132 Plashet Road to the applicant at five addresses believed to be connected to him, including the property itself, the Ilford address, the Manor Park address and two others.

10. The council did not receive any response from the applicant, but one of the occupants, a Mr Laghari, did respond and arranged for Ms Davis to inspect his unit in the ground floor back addition, on 15 March 2012.  On that date, Ms Davis noted several deficiencies in the accommodation and smelled “a foul odour” emanating from the basement.
11. On 12 April 2012, Ms Davis arranged for two further letters to be sent to the applicant about her wish to inspect the whole building on 17 April: one was posted to the applicant at the property and one at the Ilford address.  However, she was unable to gain access on 17 April.  As a result, the council applied for and on 19 April 2012 was granted a warrant of entry by Stratford magistrates’ court.

12. On 20 April 2012, Ms Davis executed the warrant and carried out an inspection of the premises.  She found that the house had been converted to six self-contained units, three on the ground floor and three on the two floors above, which had no building control certification.  She had numerous areas of concern, including: stagnant water in the cellar; a holed roof on the first floor common parts, through which daylight could be seen and with a bucket balanced on the joists; severe damp and mould; a lack of heating and insulation, with a number of holes in the roof and walls and a lack of glazing in some of the windows; deficiencies in the electrical and lighting systems, including unsheathed and exposed cables, trailing wires, overloaded circuits and no residual circuit device protecting the eight shower units; fire hazards, including substandard wall construction, bulk furniture storage in the front room and inadequate means of fire escape throughout the building; deficiencies relating to personal hygiene, sanitation and drainage, food safety; and hazards relating to unsafe stairs, structural collapse and falling elements (such as slipped slates).
13. Having considered the matter, the respondent council decided to serve the prohibition order, which is the subject of this appeal.  A major factor in this decision was that remedial works to remove the hazards that had been identified were too extensive to be carried out with persons in occupation and it would be unacceptable to leave occupants exposed to the hazards, were a suspended prohibition order made.  

14. The order dated 9 May 2012 prohibits the use of the dwelling as residential accommodation and annexes two schedules as follows:

(i) Schedule 1 (5½ pages long) identifies six hazards assessed under the Housing Health and Safety Rating System (HHSRS) as category 1 hazards, namely: fire, excess cold, electrical hazards, lighting, damp and mould growth and falls on stairs; and three category 2 hazards, namely: personal hygiene, sanitation and drainage, food safety and structural collapse and falling elements;

(ii) Schedule 2 (5 pages long) identifies all of the work necessary to deal with the hazards that had been identified.  Not only did the number of units at the property have to be agreed with the planning department, but all building works had to be completed in consultation with Building Control and in accordance with current building regulations.
15. The prohibition order was served on the Applicant, Mrs Satbachan Matharu, Ms Stephanie Singh, their mortgage lenders and the occupiers of the six self-contained units.  Following service of the prohibition order, Mr Singh obtained vacant possession of the premises from the tenants and on 4 June 2012 lodged an appeal.

The inspection
16. The house is a two storey Victorian mid-terrace brick-built property with a later attic conversion and an original cellar area.  There are bay windows at ground and first floor levels of the front elevation, predominantly single glazed with vertically sliding sashes.  There is a two storey back addition of like construction and a further flat roof extension at ground floor rear containing a further letting.  Construction details for this extension could not be fully determined, but included some lightweight sections.

17. The side light well to the back addition had been enclosed in a crude timber structure to provide a covered walkway to the rear extension.

18. Viewed from the street, it was noted that the roof was in poor condition and probably at the end of its serviceable life.  There were numerous slate hangers suggestive of corroded fixings (nail fatigue).  A number of slates were also lifting, slipped or missing, two ridge tiles were broken and side flashings appeared to be cement.  On the front roof slope a number of pigeons were roosting and adjacent areas were splattered with guano.  The rear roof slope incorporated two skylights both of which were clearly in advanced disrepair.  Slates on this roof slope were also in similar condition to the front and it appeared that some bituminous paint had been applied to the slates.  Several windows were noted as being in disrepair.

19. The front yard area was stacked with discarded furniture, builders’ sacks, scrap timber and other junk.  The usual cast iron cover to a coal hole set in the access path was missing and cover was provided only by a loose timber panel, but the hole was exposed at the time of inspection.

20. Adjacent properties appeared to have been better maintained.  Roofs had been renewed and double glazing fitted.  No. 132 therefore stood out as visibly neglected compared to neighbouring properties.

21. Internally, the house had been sub-divided to form a number of separate lettings.  The property was apparently now void.  The tribunal began its inspection with the attic conversion, accessed by a steep flight of stairs off the first floor landing. Partitioning had created small bathroom and kitchen areas to the rear.  There was pigeon guano and water staining on the hardboard floor finish.  There was a crude ‘repair’ to the front ceiling consisting of a panel of plasterboard nailed to the existing ceiling, which apparently covered a hole where pigeons had been entering.  Mice droppings were found in various locations – particularly in the kitchen area.  The two skylight windows were in a dilapidated and un-weatherproof condition.

22. There was no fixed cooking provision.  The sink top rested on the only worktop.  Floor coverings were loose and incomplete and so not readily cleansable.  There were two refrigerators under the worktop.  It was not clear if they were in working order.  There was no other food storage provision.  The bathroom was in poor condition with unpainted timber panel finishes, a lack of splash backs and sealants around amenities, and a loose bath panel.  The only ventilation and natural lighting to the space was provided by the two dilapidated skylight units, neither of which appeared safely usable.  There was no fixed space heating provision.  The access stairs were difficult to safely negotiate.
23. As the tribunal progressed down through the building, it became clear that remaining areas were also in a highly unsatisfactory state and that such was the scale of defects and deficiencies found that a full and comprehensive listing of defects would take many hours.  The tribunal nevertheless inspected all accessible rooms and areas. (An exception was the cellar area, access to which was deemed to be unsafe due to the steep open tread stairs which also lacked a safety handrail).  

24. The following summary provides an indication of the main problems encountered on this site visit:

· Lack of adequate fire safety arrangements, including lack of fully equipped fire doors, dated electrical installations, free standing electric heating, unsecured electric hot plates, combustible items including mattresses, polystyrene, timber and other furniture in the ground floor front room (that room too lacking a suitable fire door onto the means of escape) and inoperative fire alarms. Various timber and polystyrene finishes added to fire hazards.

· Inadequate personal washing and toilet facilities.  Most showers were lined with linoleum floor coverings over wall surrounds.  There were inadequate hot water supplies to amenities, a broken wash hand basin in the rear extension unit, badly positioned amenities and cramped room layouts, lack of adequate space heating and unhygienic condition of finishes.

· Inadequate provision for the safe and hygienic storage, preparation and cooking of food in any letting and poor condition of room surfaces and finishes.

· Dampness was affecting several rooms and included examples of rising damp, penetrating damp and leakage/spillage problems.  Heating and ventilation arrangements were poor and condensation dampness was also likely in cold weather.  Several windows were un-weatherproof.  Two dilapidated sashes had glass and timber fitted over the decayed areas.

· Occupiers were exposed to the hazards associated with excess cold.  Solid walls, draughty single glazed sashes and un-insulated elements would make the lettings inherently hard to heat to safe and comfortable temperatures.  This would be compounded by window disrepair, holed and missing glazing panels, dampness and the lack of any suitable space heating provision.

· Safety hazards included dated and inadequate electrical installations with many unprofessional adaptations and fittings, low door heads/ceilings, unsafe cellar and attic stairways, trip hazards from trailing electric extension and power cables, the unsound timber enclosure to the rear light well, the missing cover to the coal hole in the access path and the potential falls of roof slates.

· Other health hazards include mice infestation, pigeon fouling, lack of adequate natural lighting to the back addition and back extension rooms, and leaks from amenities. The decorative condition and cleanliness of all the rooms and areas was poor and stair carpeting dirty and rucked.  The cellar area appeared to have dried out following a past flooding and there was evidence of some recent piecemeal works including several new fire doors (although these lacked all necessary furniture and fittings to be fully effective).  There were patch repairs of the top landing and attic ceilings and a defunct boiler installation had been removed.

25. In summary, the tribunal’s assessment was that none of the lettings could be considered suitable for occupation.  While the worst conditions were found in the rear extension, attic and ground floor rooms, all units and the common parts were found to contain serious defects and deficiencies.

The law
26. Part I of the Housing Act 2004 (the Act) sets out a regime for the assessment of housing conditions and a range of powers for local authorities to enforce housing standards.  Housing conditions are assessed by the application of the Housing Health and Safety Rating System (HHSRS).
27. Where a hazard or several hazards in a property are rated as HHSRS category 1 hazards, the options for enforcement include, by section 5 of the Act, the power to serve an improvement notice under section 11 or the making of a prohibition order under section 20.

28. By section 8 of the Act, the authority must prepare a statement of the reasons for its decision to take the relevant action.

29. A prohibition order is an order which prevents specified residential premises being used for all or any purposes.  By section 22 the contents of prohibition orders are prescribed.  By section 22(2)(e) the order must specify, in relation to the hazard (or each of the hazards) any remedial action which the authority consider would, if taken in relation to the hazard, result in its revoking the order under section 25.  Section 25 requires an authority to revoke an order if it is satisfied that the hazard in respect of which the order was made, does not then exist.

30. An improvement notice is a notice requiring the person on whom it is served to take remedial action in respect of the hazard, for example by carrying out the works.

31. The power to enter premises for the purpose of carrying out a survey or examination of the premises is contained in section 239(3) of the Act.  By section 239(5), before entering any premises in exercise of the power is sub-section (3), the authorised person or proper officer must give at least 24 hours’ notice of his intention to do so (a) to the owner (if known) and (b) to the occupier (if any).  Where admission to the premises has been sought but refused, then by section 240 of the Act a justice of the peace may by warrant authorise entry onto the premises.
32. Appeals in respect of prohibition orders are dealt with in Part 3 of Schedule 2 to the Act.  Paragraph 7 of that schedule gives a relevant person a general right of appeal against service of a prohibition order.  Paragraph 8 provides:

“8(1)
An appeal may be made by a person under paragraph 7 on the ground that one of the courses of action mentioned in sub-paragraph (2) is the best course of action in relation to the hazard in respect of which the order was made.

   (2)
The courses of action are:

(a)
serving an improvement notice under section 11 or 12 of this Act…”

The grounds of appeal
33. The appellant’s case is that service of an improvement notice would have been the best course of action in respect of the six category 1 hazards and three category 2 hazards identified by the respondent.  Alternatively, as was proposed at the hearing, the prohibition order should have been restricted to the units in the ground floor back addition, but an improvement notice would have been sufficient for the units within the main house.
34. As set out in his hearing bundle, Mr Singh’s grounds of appeal were:

(a)
He was prevented from carrying out remedial works by tenants, who had tried to blackmail him and who later reported him to Dawn Davis;
(b)
Dawn Davis made no serious effort to contact him before she served the prohibition order;
(c)
Dawn Davis carried out entries/ inspections to 132 Plashet Road without a valid notice - this renders the prohibition order invalid;

(d)
Due to the appellant’s two appeals against enforcement notices to the property, he would have difficulty in knowing which configuration of flats to carry out remedial works to; until the enforcement appeal is decided;

(e)
The tenants (most of them) were happy with conditions at 132 Plashet Road, knowing of Mr Singh’s (the appellant’s) efforts to improve the property and address any defects;

(f)
Mr Singh has suffered extreme stress, financial loss, attacks from tenants colluding with Dawn Davis, loss of rent, intimidation, and damage to property once tenants learnt of the prohibition order; 

(g)
Mr Singh feels all he has been through has been unnecessary, could have been avoided as a landlord who has served Newham Council for over 15 years (with rent inspectors visiting the premises regularly) feels spectacularly let down by the mistakes and errors carried out by Newham Council;

(h)
Mr Singh feels that the prohibition order being in place leaves him open to a malicious/ vindictive prosecution by Newham Council;

(j)
If the premises were in such poor condition as to warrant a prohibition order, the appellant wonders why an emergency prohibition order was not issued - this leads him to believe that an improvement [notice] may have been more appropriate;
(k)
The hazards ratings given by Newham council do not justify the imposition of a prohibition order.  Dawn Davis/ Newham council’s lack of willingness to reach a mediated settlement show an intention on the part of Newham to try and keep this property out of use for as long as possible.

35. At the hearing on 6 September 2012, following the inspection, the tribunal took evidence and submissions from Mr Singh in respect of each of the grounds of appeal in turn.
The tribunal’s reasons for rejecting the appeal
36. The property is in an extremely poor state and, in the tribunal’s view, is in the very worst category of housing conditions to be found in the UK stock.  This has clearly been the case for several years, long before the applicant’s attempts to undertake works which, he said, began in December 2011/ January 2012. 
37. In the present case, the prohibition order is not invalidated by reason of any defect in the service of letters or notices.  There was ample evidence in the council’s hearing bundle that letters and notices had been served on all the addresses for the applicant that were known to the council (some of which came from the council tax database), including the address of the subject property and his home address.  Mr Singh accepted that he had received the letter dated 12 March 2012 at page 33 of the council’s bundle, addressed to him at the Manor Park address, though he complained rightly that it made reference to a proposed inspection not of 132 Plashet Road, but of nearby 132 Plashet Grove.  He said he was confused by the letter and sought to contact Ms Davis, unsuccessfully.

38. The admitted error in the description of the premises contained in the letters of 12 March 2012 was corrected on the following day by the issue of fresh letters.  The letter addressed to the applicant was not re-sent to the Manor Park address, but was hand-delivered on 13 March 2012 to 132 Plashet Road.  This was the address given for the applicant on the Land Registry freehold title, at page 13 of the council’s bundle.  The tribunal was satisfied corrected letters had been hand-delivered, as the tenant, Mr Laghari, responded to the letter on 13 March 2012 which had been addressed to him.

39. Mr Singh’s oral evidence was that he did not live at 132 Plashet Road, but one of the occupants acted as “manager” of the building on his behalf.  When Ms Davis carried out an inspection of Mr Laghari’s unit in the building on 15 March, her evidence was that the letter addressed to the applicant was not in the hallway.  The tribunal therefore infers that the manager had taken up the letter on behalf of the applicant.
40. Not only had the applicant received one of the letters dated 12 March 2012, but he also confirmed in evidence that he had received one of the notices requesting information about the building posted on 13 March 2012 by Ms Emma Noel and addressed to him at the Manor Park address.  Mr Singh said that he had completed the form and returned it to the council stating who was occupying the premises (though the council did not appear to have received this).  The council had also made phone calls in an effort to contact the applicant.  

41. All in all, the tribunal is satisfied that the council’s notice of intention to inspect the premises had been brought to the applicant’s attention, or should reasonably have been by the efforts that the council took.  The tribunal is satisfied that the applicant was aware that the council was suddenly very interested in his property and wished to inspect it.

42. In any event, in the absence of a response to the various requests for an inspection, the council took the step of obtaining authority from the magistrates’ court in the form of a warrant of entry on 19 April 2012.  The inspection which ultimately led to the making of a prohibition order was carried out on 20 April 2012, by way of execution of the warrant of entry.  The tribunal is not able, nor is it willing to go behind the authority granted by that warrant.  
43. The inspection on 20 April revealed a catalogue of serious hazards that had the potential to cause harm to the occupants.  The HHSRS Enforcement Guidance issued by the Secretary of State in February 2006 states that a prohibition order might be appropriate:

“where the conditions present a serious threat to health or safety but where remedial action is considered unreasonable or impracticable for cost or other reasons.  These other reasons may include cases where work cannot be carried out to remedy a serious hazard with the tenant in residence.”  

In the present case, the tribunal considers there to be a serious threat to both the health and safety of the occupants and the works needed to make the dwelling fit for human habitation are so extensive, that they cannot be carried out with anyone in residence.  The applicant was unable to present any challenge to the hazard ratings assessed by the council.  It follows that the council was fully justified the making of an immediate prohibition order.  

44. To Mr Singh’s credit, the property is now empty and does not presently constitute a health hazard to any occupants.  Mr Singh has carried out modest works of repair, but he rightly complained that he would be unable to carry out the extensive remedial works in Schedule 2 of the prohibition order, until he knows the outcome of enforcement action by the planning department.  

45. Mr Singh felt that rooms in the main house could be made habitable in the meantime.  However, the tribunal takes the view that conditions throughout the building are so bad and the works needed to make it fit for human habitation are likely to be so extensive (almost certainly requiring the building to be largely gutted, reconfigured and refurbished), that the premises remain completely unsuitable for occupation by any person.
46. As and when works are carried out to the property, Mr Singh can then make an application to revoke the prohibition order.  Alternatively, when he has put together a scheme to improve the property, this can then be submitted to the respondent council.  If necessary, the prohibition order can be varied.

47. In all the circumstances, it is not considered that the decision to serve a prohibition order was disproportionate.  The appeal is therefore dismissed. 

Concluding remarks

48. Mr Singh said that he felt let down by the fact that he has been housing tenants for the council for the past 15 years and nothing had been said to him by rent inspectors during that time about conditions at 132 Plashet Road.  

49. The tribunal agrees that it is a matter of great regret and concern that the council saw fit to place people in such terrible conditions over a number of years.  However, that is no reason for the council to hold back from making a prohibition order, now that those conditions have come to the attention of the environmental health department.  

50. For the future, good practice dictates that the council’s rent inspectors should always report bad housing conditions such as these to the environmental health department, so that appropriate action can be taken to safeguard the health and safety of occupants.

	Chairman:
	

	
	TJ Powell

	Date: 
	8 October 2012
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