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Service Case number CAM/0OMC/HMA/2012/0002
Property : 12 Hatherley Road, Reading, RG1 5QA
Applicant(s) : Letitia Thomas

Jessica Jacobs
Amelia Katherine Burrows
Holly Lawrence
Thea Rogerson
Jennifer Kitchin

Respondent : Gurprit Singh Johal
Represented by : Collins, Dryland & Thorowgood LLP

Type of application : Application for a rent repayment order- Section
73(5) of the Housing Act 2004 {“the Act”)

Tribunal members : David S Brown FRICS MCIArb (Chair}
Bruce M Edgington

-- DECISION --

The Tribunal makes a Rent Repayment Order that the Respondent shall repay
to each of the Respondents the sum of £976.12.

-- REASONS --
Background

1. The Applications are dated 26™ April 2012 but were received by the Tribunal
on 28" May. Directions were issued on 31% May 2012. These included
notification to the parties that the application would be determined without a
hearing on or after 9" July unless either party requested a hearing. No such
request has been received.

2. The Applicants each submitted a separate application. They refer to a
tenancy of the Property from July 2011 to July 2012. The Directions stated
that as they ali relate to the same Landlord and the same Property they would
all be considered together.

3. Direction 3 required the Applicants to provide - (a) a statement either
confirming that the period during which it is alleged the offence under section
72(1) of the Act was committed by the Respondent is that cited in the record
of conviction (ie 20/7/11 to 27/10/11) or, if a longer period is alleged, the
beginning and end dates of that period together with any evidence of the
offence being committed between those dates,
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(b) a schedule for each Applicant of the dates and amounts of rent payments
made by her during the relevant period, with evidence of such payments
having been made, (the bank statement attached to the application may be
used as evidence but a separate schedule for each Applicant is required to
ensure clarity),

and

(c) any other matters which any Applicant wishes the Tribunal to take into
account, including matters under section 74(6) of the Act.

Direction 4 required the Respondent to provide a statement in response to the
applications identifying the matters in dispute, setting out the facts relied on to
support his case and setting out any matters that he wishes the Tribunal to
take into account under section 74(8).

The Law

5.

10.

Sections 73 and 74 of the Act provide for application to be made to a
Residential Property Tribunal by a local housing authority or an occupier for a
Rent Repayment Order ("RRO") where an HMO is required to be licensed
under Part 2 but is not so licensed and a person has committed an offence
under section 72(1) by having control of or managing the HMO while it was
unlicensed.

An occupier of any part of the HMO may make an application for an RRQO if
the appropriate person has been convicted of the offence or has been
required by an RRO to make a repayment of housing benefit in respect of the
occupation of that part and the occupier has made periodical payments in
respect of his occupation at any period during which it appears to the Tribunal
that such an offence was being committed.

If the application is by an occupier, the amount of rent required to be repaid
by an RRO is such amount as the Tribunal considers reasonable in the
circumstances — section 74(5). In such cases, the Tribunal must take into
account the amount of relevant payments made, whether the appropriate
person has at any time been convicted of an offence under section 72(1), the
conduct and finances of the appropriate person and, where the application is
made by an occupier, the conduct of the occupier — section 74(6).

An RRO may not require repayment to an occupier of any rent in respect of
any time falling outside a period of 12 months prior to the date of the
occupier's application for an RRO - section 74(8).

The “appropriate person” means the person who, at the time of the payment,
was entitled to receive on his own account periodical payments in connection
with the occupation of part of an HMO. "Periodical payments” means
payments in respect of which housing benefit may be paid.

An amount which is not actually paid by an occupier but is used by him to
discharge all or part of his liability in respect of a periodical payment (and is
not housing benefit) is to be regarded as an amount paid in respect of that
periodical payment —s.73(11).
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11. The Applicants enclosed with their applications a copy of a Memorandum of
an Entry in the Register of the Berkshire Magistrates' Court, which records
that Gurprit Singh Johal was convicted on 16™ April 2012 of an offence that

“between 20/7/11 and 27/10/11, being a person managing or
having control of a house in multiple occupation situate at 12
Hatherley Road, Reading which was required to be licensed
under Part 2 of the Housing Act 2004 did fail to ensure that the
said house was so licensed”. ’ '

For this offence he was fined £667.

12. They also enclosed a bank statement showing payments of £2,040 to
Gurpreet Johal each month from 1% August 2011 to 27™ April 2012, with the
exception of September, when the amount shown was £1,700.

13. On 17" July the Tribunal wrote to the Applicants pointing out that they had not
complied with Direction 3. in particular they had not provided a schedule of
rent payments which each had personally made. In response, Ms Rogerson
provided a bank statement showing payments of £340 per month to “House
Account” from July 2011 to January 2012 inclusive. Ms Thomas provided a
bank statement showing £340 per month paid in by each Applicant and the
amounts referred to in para. 12 above being paid out to “Gurpreet Johal”. In a
covering letter she stated that there was an additional payment from S
Thomas to Mr Johal of £340 on 30" August.

The Respondent’s Case

14. The Respondent,s solicitors have submitted written representations. They
state that Mr Johal's guilty plea at Reading Magistrates’ Court is
acknowledged, that the court heard in mitigation that Mr Johal's failure to deal
with the paperwork on a timely basis was partly due to him having to deal with
a family bereavement and that the fine of £667 suggested that the
magistrates did not view this as an aggravated offence.

15. They add that pursuant to Mr Johal's licence application on 28" Qctober,
Reading Borough Council have issued a Notice of Intention to issue a licence
to Mr Johal for the property as an HMO. The Environmental Health Officer did
not make any adverse comments as to the condition of the property and the
statements of the four tenants who supported the Housing Act prosecution all
confirmed that they had not encountered any problems with the property.

16. Mr Johal would say that the property was offered in good condition. He has
not previously been prosecuted for any housing related matter in the four and
a half years that he has operated in this field. He says that rent payments
were invariably late but he did not make an issue of this. He is refunding the
deposit monies today — 5" July.

17. Mr Johal has not disputed the amount s-of rent which the Applicants say they
have paid. :
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The solicitors invite the Tribunal to restrict any Repayment Order to a
minimum figure, given that the tenants had the benefit of occupation
throughout.

The Tribunal's Findings and decision

19.

20.

21.

22.

23.

24,

As the date of the application is 28" May 2012,. payments made in respect of
the twelve months from 28" May 2011 can be considered for an RRO.
However, the conviction refers to the offence having been committed between
20" July and 27" October 2011 and there is no evidence before us of any
offence outside that period. A licence application was apparently submitted on
28™ October. It therefore appears to the Tribunal that the offence was only
committed during that period and so it can only consider rent paid in respect
of that period.

There is no information before the Tribunal relating to finances of the
Respondent. '

The solicitors for Mr Johal suggest that the Tribunal should restrict the
amount of rent to be repaid because the Applicants had the benefit of
occupation. We reject that suggestion. Occupation of the relevant property by
a tenant claiming an RRO will be a common factor in all such cases. It seems
to us that if Parliament had intended the benefit of occupation to be taken into
account, it would have included it in the list of matters to be taken into
account in section 74(6). The intention of the RRO provisions is that a
landlord who fails to obtain a licence for an HMO shall not profit from the
letting of that HMO. Housing Benefit has to be repaid in full. Whilst the Act
provides that the amount of any rent to be repaid is such amount as the
Tribunal considers reasonable in the circumstances, we consider that the
starting point is repayment of the whole of the relevant rent payments, with a
reduction being made if the Tribunal considers it reasonable to do so, taking
into account all relevant factors, including the matters listed in section 74(6).

Section 74(6)(a) serves to limit the RRO to a maximum of the amount of rent
paid in respect of a period during which the offence was being committed.
With regard to the remainder of subsection (6), we do not consider that late
rent payments by the Applicants should influence the amount of any RRO,
neither should the fact that the property was in good condition. There are no
other factors which we consider warrant a reduction in the amount of rent to
be repaid.

We are satisfied that during the relevant period, rent payments of £2,040 per
month were made by the Applicants to the Respondent, in the sum of £340
each. The applications refer to a tenancy "from July 2011" but there is no
evidence of any rent payment to the Respondent in July. The bank
statements show the first payment to the Respondent on 1% August 2011and
the last payment on 6" June 2012 and $0, in the absence of any other
infermation, we cannot assume that rent payments were being made in
arrears.

The payments for October have to be apportioned for the part month, and so
the relevant payments by each Applicant were —

August £340.00

September £340.00




[image: image5.png]Qctober 1 - 27 £296.12
£976.12

25. On the basis of the evidence before us, we consider it reasonable to make an
RRO requiring the Respondent to repay to each Applicant the rent paid for
the period 1% August to 27" October 2011 inclusive, amounting to £976.12.

Signed: Date: 29" August 2012

ha

D S BrowaFRIES WCIATE (CRairj

Any party to this Decision may appeal against the Decision with the permission of the
Tribunal. The provisions refating to appeals are set out in Regulation 38 of the
Residential Property Tribunal Procedures and Fees (England) Regulations 2011 (S/
2011 No. 1007). A request for permission to appeal must be made within 21 days of
the date specified in the decision notice as the date the decision was made.





