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RESIDENTIAL PROPERTY TRIBUNAL

DECISION

On Applications under (a) Schedule 5 paragraph 32 (1) and (b) (an
appeal against the revocation of an HMO Licence) and Schedule 6
paragraph 24 (1) (a) (an appeal against an Interim Management Order)
of the Housing Act 2004 (‘the Act’)

Case Numbers:

Applicant:
Respondent:
Property:

Date of Applications:

Date of inspection:

Dates of Hearing:
Representation:

Members of the Tribunal:

Date of Determination:

(a) BIR/17UD/HMV/2012/0004

(b) BIR/17UD/HX0/2012/0001
Martin Ambler

Chesterfield Borough Council

19, Compton Street, Chesterfield, S40 4TA
(a) 24" February 2012

(b) 1% May 2012

21* November 2012

21* and 22" November 2012
Applicant — None

Respondent — Mr S Oliver (solicitor)
Mr W J Martin (Chairman)

Mr P W Wilson BSc (Hons) LLB CMCIEH MRICS

THE TRIBUNAL’S DETERMINATION: (1) the Applicant’s HMO Licence in respect of the
above Property is revoked (2) The Interim Management Order is confirmed.



[image: image2.png]Reasons for the Tribunal’s Determination

Introduction

1.

The Applications in this case (listed on the title page to this Decision) are appeals by
Martin Ambler {'the Applicant) in respect of:

(a) A Notice of Decision to Revoke a Licence granted under section 88 of the Act
made by Chesterfield Borough Council (the Respondent’) relating to residential
premises at 19 Compton Street, Chesterfield, S40 4TA (‘the Property’). The Notice is
dated 31 January 2012 and (but for the Applicant’'s appeal) would have came into
operation on 29" February 2012

(D) An Interim Management Order (IMO”) made under section 102 (3) of the Act
by the Respondent in respect of the Property dated 31% January 2012. The IMO (but
for the appeal) would have come into force on 29™ February 2012.

The reasons given by the Respondent for the Decision to Revoke the Licence were:

(a) The Respondent considered that the licence holder has committed a serious
breach of a condition of the licence or a repeated breach of such condition;

a.1 Failure to provide a hot water and central heating system at the HMO which is
independent of the hot water and central heating system in the self contained flat
a.2 Repeated failure to ensure that electrical appliances made available in the house are
kept in a safe condition and in proper working order
a.3 Repeated failure to make adequate provision for the collection of rubbish and
disposal of discarded items. Specifically from May 2011 to October 2011 the refuse bins
were not put out. As a result accumulated refuse, discarded household appliances and
other litter were scattered across the yard. Despite being notified of the problem by both
Private Sector Housing and Environmental Services staff and being given an informal
opportunity to take action the litter was not cleared until a Litter Notice had been served
a4 Failure to take all reasonable steps to prevent or reduce anti-social behaviour by
persons occupying or visiting the house resulting in significant disruption to the
neighbourhood and tenant disputes leading to complaints of intimidation
Specifically the police log from January to September 2011 shows an average of two
complaints a month including:

* 9reports of non residents threatening tenants — this includes a burglary which lead

to 7 people being arrested, 6 of whom were charged

+ 1 ambulance call out — not resident fitting

e 5 reports of disputes/assaults between tenants

* 1 report of threatening behaviour by a non resident to Mr Ambler’s staff
In addition, Council officers visiting the property have noted evidence suggesting
misuse of drugs by residents or intruders at the property e.g. accumulation of
discarded syringes and needles in the offshot gutter below the bathroom window
a5 Repeated failure to comply with the Management of HMOs (England)
Regulations 2006 particularly with regard to maintenance of essential services,
heating and hot water, management of repairs and the cieanliness of the common
parts (see section ¢ below)
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to be the licence holder;
b1 Mr Martin Ambler was convicted on 25" April 2009 whilst unfit through drugs contrary
to section 4 (1) of the Road Traffic Act 1988 and schedule 2 of the Road Traffic Offenders
Act 1988, resulting in a fine and 18 month han from driving. Forensic evidence provided by
the Derbyshire Constabulary contradicts Mr Martin Ambler’s assertion that he does not use
drugs
b2  had the local authority been aware of this offence at the time of the conviction he
would not have been accepted as a ‘fit and proper’ person and the HMO licence would not
have been granted

(c) The Respondent no longer considered that the management of the house
was being carried out by persons who in each case were fit and proper persons to be
involved in its management.
¢l  Failure to maintain the accommodation in a reasonable state of repair and cleanliness
being generally filthy with
 worn and torn floor coverings
o failure to clean and re-deccrate shabby and dirty rooms before re-letting
+ dirt and food debris in the shared kitchen neither removed nor cleaned within a
reasonable time period
» shared washing facilities repeatedly in an inadequate state of cleanliness and repair
¢ ftoilet bowls in both shower rooms repeatedly in a foul state
« repeated lack of hot water
c2 Failure to make satisfactory arrangements to remedy the defects relating to lack of
facilities and poor management of the property within a reasonable time e.g. failure to
replace cracked and damaged windows unless threatened with enforcement action
c3 Failure to maintain an adequate gas supply to the property to power hot water
heating. A statutory notice to prevent recurrence of this nuisance was served under section
80 of the Environmental Protection Act on 6" November 2009 with regards to this matter
and remains active
¢4 Failure to make adequate arrangements for the heating of the premises when the
central heating boiler is in operation. Notably the control of the central heating by the
landlord with no clear management in place to secure the well being of tenants in cold
weather
¢5  Failure to provide alternative space heating to the premises to provide heating when
the central heating boiler is inoperable because the landlord’s supply meter has not been
topped up. The installation of individual electric meters transfers the cost of the electricity
used to the individual tenants who have to use their own portable heating devices and
kettles etc in individual bedsits when the central heating system fails
c¢6  Failure to provide documents evidencing that gas and electrical services and the fire
alarm and emergency lighting systems have been inspected and tested in accordance with
legal requirements and good management practice
¢7 Evasiveness with regard to the provision of access to the property and the
arrangements for the completion of works
c8 General disregard for the well being of tenants both in the maintenance of the
property and then organisation of repairs

Conclusion
When the HMO licence was issued in January 2010 the Council did not know that Mr
Ambler had recently committed a drugs related offence. The combination of this now
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history of petty criminality and/or drugs related behaviour would have been grounds for
refusing the licence.

Since the licence was issued, Mr Ambler has failed to manage the property effectively, in
compliance with legislative reguirements, and has also shown no active concern for the
cansequences of those failures on either the cccupiers or the surrounding neighbourhood.
This has been despite tenants, local residents complaining about conditions at the property.

The standard of accommodation has been consistently unacceptable and unreasonable
delays have been taken to remedy defects not caused by the ienants but which have a
significant impact on their health and safety. in addition, the property has become a target
for intruders.

The disruptive and anti-social behaviour associated with the property has generated a
catalogue of complaints both to the police and local authority services. Had Mr Ambler
shown professional active management of the property it is unlikely that such a serious
state of affairs would have developed.

This suggests that Mr Ambler does not understand the standards of management that are
to be expected of a professional landlord, is unable to organise the work required and/or is
indifferent to these requirements. This is not to be expected of a professional estate and
letting agent and the local authority has therefore concluded that he is not a fit and proper
person for this purpose and that the licence should be revoked.

The reasons for making the IMO were stated by the Respondent to be:

(a) The premises is an HMO which is required to be licensed under Part 2 of the
Act and is so licensed;
(b) The Respondent had revoked the license concerned but the revocation is not
yet in force; and
{c) The Respondent considered that —
i. On the revocation coming into force there would be no
reasonable prospect of the house being so licensed; and
ii. The making of an Interim Management Order is necessary for
the purpose of protecting the health, safety or welfare of
persons occupying the house, or persons having an estate or
interest in any premises in the vicinity i.e. satisfy the health and
safety conditions in section 104 of the Act.
The relevant legal provisions relating to the IMO and the parties’ submissions in
respect of it commence at paragraph 58 below.

The relevant legal provisions relating to the revocation of a licence

4.

Section 70 of the Act
(1) The local housing authority may revoke a licence —
(a) if they do so with the agreement of the licence holder;
(b) in any of the cases mentioned in subsection (2) (circumstances relating to the
licence holder or any other person);
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HMO concerned); or

(d) in any other circumstances prescribed by regulations made by the
appropriate national authority

(2) The cases referred to in subsection (1) {b) are as follows-

(a) where the authority consider that the licence holder or any other person has
committed a serious breach of a condition of the licence or repeated
breaches of such a condition;

(b) where the authority no longer consider that the licence holder is a fit and
proper person to be the licence holder; and

(c} where the authority no longer consider that management of the house is
being carried on by persons who are in each case fit and proper persons to
be involved in management

Section 66 (1) applies in relation to paragraph (b) or (c) above as it applies in relation
to section 64 (3) (b) or (d)

(3) — (6) not relevant to this application

(7 A revocation made with the agreement of the licence holder takes effect at the time it
was made

(8) Otherwise, a revocation does not come into force until such time, if any, as is the

operative time for the purposes of this subsection under paragraph 35 of Schedule 5 (time
when period for appealing expires without an appeal being made or when decision to vary is
confirmed on appeal)

(9 The power to revoke a licence under this section is exercisable by the authority
either-

(a) on an application made by the licence holder or relevant person

(b} on the authority’s own initiative

Section 66 of the Act
(1) In deciding for the purposes of section 64 (3) (b) or (d) whether a person (“P") is a fit
and proper person to be the license holder or (as the case may be) the manager of the house,

the local authority must have regard {among other things) to any evidence within subsection
(2) or (3)

(2) Evidence is within this subsection if it shows that P has —

(a) committed any offence involving fraud or dishonesty, or viclence or drugs, or
any offence listed in Schedule 3 to the Sexual Offences Act 2003 (¢ 42)
(offences attracting notification requirements)

(b) practised unlawful discrimination on grounds of sex, colour, race, ethnic or
national origins or disability, in or in connection with, the carrying on of any
business;

(c) contravened any provision of the law relating to housing or of landlord and
tenant law; or

(d) acted otherwise than in accordance with an approved code of practice under
section 233

(3) Evidence is within this subsection is —
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on a personal, work or other basis) has done any of the things set out in
subsection 2 (a) to (d), and

{b) it appears to the authority that the evidence is relevant to the question of
whether P is a fit and proper person to be the licence holder or (as the case
may be} the manager of the house

(4) For the purpose of section 64 (3) {b) the local housing authority must assume, unless
the contrary is shown, that the person having control of the house is a more
appropriate person to be the licence holder than a person not having control of it.

Schedule 5 of the Act
Paragraph 32 (1) The ticence holder or other relevant person may appeal to a
residential propenty tribunal against a decision by the local housing
authority —
(a) to vary or revoke a license
{b) to refuse to vary or revoke a license

Paragraph 32 - [deals with the time limits for appeals]

Paragraph 33 (1) This paragraph applies to appeals 1o a residential property
tribunal under paragraph 31 or 32
(2) An appeal-
(a) is to be by way of rehearing, but
{b) may be determined having regard to matters of
which the authority were unaware
(3) The Tribunal may confirm, reverse or vary the decision of the
local housing authority
(4) On an appeal under paragraph 31 the tribunal may direct the
authority to grant a license to the applicant for the license on such
terms as the tribunal may direct

The Inspection

6.

The Tribunal inspected the property on the morning of the first day of the Hearing,
Wednesday 21 November 2012. Present at the inspection, as well as the members
of the Tribunal, were Mr Stephen Oliver (solicitor) and Mrs Jane Thomas (senior
private sector housing manager) on behalf of the Respondent, and the Applicant and
Mr James Ambler (the Applicant's brother). Additionally, an employee of the
Applicant was doing some work in the kitchen at the time of the inspection.

19 Compton Street is a terraced house situated in a street of similar houses fairly
close to the town centre of Chesterfield. The House in Multiple Occupation (‘the
HMO’) forms the greater part of 19 Compton Street, but there is a separate self-
contained flat formed of part of the ground floor and the ‘offshot’ (single storey rear
addition) at the rear of the property. Access to the self contained flat is via the side
passage, although the occupiers of the flat have access to the HMO as the prepaid
electricity meter for the flat is situated in the hall of the HMO. Additionafly, the central
heating boiler and the controls for the heating serving both the flat and the HMO are
in the flat. At the date of the inspection the flat was unoccupied because it the subject
of a Prohibition Order.The Tribunal did not inspect the inside of the flat.
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11.

The HMO has accommodation on three storeys. At the rear of the ground floor is a
kitchen {shared by all of the occupants) and at the front room now used as a bed
sitting room. The Applicant could not find the key to this room, and so the Tribunal
was unable to inspect it. The kitchen has relatively new worktops and cupboards
(which were mostly empty), a cooker, refrigerator and washing machine. The ceiling
had recently been replastered in part apparently following a previous leak to a
bathroom above.

The first floor comprises two further bedrooms and two shared bathrooms with
shower, WC and wash hand basin in each case. There is a storeroom used by one of
the tenants of the bedrooms. This room was originaily intended to be occupied but is
of insufficient size by reference to the Respondent’'s adopted Standards, and the
Licence therefore prohibits its use as a bedroom. The front right hand room is a fairly
small single rocom with a sink and hot and cold water. The Tribunal's attention was
brought to a surface mounted electricity socket in this room upon which the cover
was badly cracked and loose, forming a potential electrical hazard. The front left
hand room was occupied by the tenant (who had a number of quests) and so the
Tribunal had only a cursory glimpse of the interior of this room. The Tribunal was
able to inspect one of the attic rooms, which was also occupied. The Tribunal noted
damp affected and perished plasterwork consistent with penetrating damp around a
low level skylight window in this room.

The Tribunal was informed that each of the five rooms is let on a separate tenancy
agreement to unrelated individuals. The Applicant confirmed that four of the tenants
were unemployed and claiming Housing Benefit, whilst the tenant in the ground floor
bedroom has full time employment.

The Tribunal found that the general standard of interior decorating and cleanliness
was poor. More importantly, the Tribunal noted that there was damage to a number
of the fire doors, and that the intumescent strips to the edges of the majority of these
doors that it was able to inspect were missing in part, which reduces their
effectiveness in the event of fire. Externally the Tribunal noted that whilst the garden
areas to front and rear had been tidied up somewhat, compared to the photographic
evidence provided by the Respondent, the surface of the ground was covered in
small items of litter and broken glass. The Tribunal also noted that there was a
displaced tile on the rear roof and the rear main eaves gutter was misaligned
causing spillage of rain water. The gas meter cupboard on the front elevation was
also damaged.

The Hearing

12.

The Hearing took place at Chesterfield Magistrates Court commencing after the
Inspection and continuing for a second full day. It was attended by Mr Martin Ambler
(the Applicant) and his brother James Ambler, who is a member of the National
Association of Estate Agents. The Respondent's advocate was Mr Oliver. Also
present were the majority of the Respondent’s witnesses, as follows:

Emplovees of the Respondent

Mrs J Thomas Senior Private Sector Housing Officer

7
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14,

Ms E Treanor Private Sector Housing Officer

Mr Dean Allen Private Sector Housing Officer
Ms Sarah Moule Senior Environmental Health Officer
Ms Michelle Hill Street Scene Enforcement Officer

Miss Louise Kirk Student EHO (observing)

Independent Withess

Mr R Favell Owner of two privately rented properties in Compton Street

At the commencement of the Hearing, the Chairman pointed out that both Paragraph
33 of Schedule 5 to the Act (which deals with appeals against the revocation of an
HMO Licence) and paragraph 24 of Schedule 6 (which deals with appeals against
the making of an Interim Management Order) require that the appeals are by way of
re-hearing, which means that the Tribunal may take into consideration matters of
which the Respondent was unaware when it made the decisions. This means that the
Tribunal must {effectively standing in the shoes of the local authority) decide, on the
evidence before it now, whether the licence should be revoked, and if so whether to
confirm, vary or revoke the Interim Management Order. Because of the nature of its
task, it was decided (with the consent of both parties) that the most appropriate
course was for the Respondent to present its case first.

In the Respondent’s submissions, and at the Hearing, the names of tenants and
other persons were provided as part of the evidence. In this Decision the names of
the individuals concerned have been replaced by an anonymous method of
identification.

The Respondent’s submissions relating to the Revocation of the Licence

15.

16.

17.

The reasons for the revocation of the Licence are contained in the Decision (see
paragraph 2 above). The Respondent’'s submissions, including witness statements
and supporting documentation and photographs are intended to provide the factual
evidence in support of those reasons.

Mr Oliver commenced by providing a brief history of the Respondent’s involvement
with the property leading up to the grant of the Licence on 11" January 2010. On 28"
August 2008, the Applicant applied for an HMO Licence in respect of the property.
The Application form was not fully completed, as certain essential documents, such
as gas and electrical certificates, fire risk assessments etc, were not included. The
property was at that time fully occupied with 6 individual tenants.

It was clear to the Respondent’s officials that work was being carried on to renovate
the property, although at a slow rate. Eventually, Improvement Notices under section
11 and 12 of the Act were issued and a Notice of Intention to Refuse a Licensing
Application was served. The reasons for intending to refuse were stated in the
Notice, and related primarily to the standard of management at the property. Officers
continued to monitor the situation and, despite the fact that it was outside of the time
limits, eventually the Respondent was satisfied that there had been sufficient
compliance, so that on 12" August 2009 a Notice of Intention to Grant a HMO

8
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19.

Licence was issued. A draft of the Licence, with the conditions applying to all HMOs
and those specific to the property was included with the Notice. Mr Ambler was
invited to submit comments in writing on the draft licence conditions. The time for
doing this was extended because Mr Ambler was on holiday, but eventually Mr
Ambler made his submissions by letter dated 17" September 2009.

The Schedule 1 Conditions in the Licence specific to the property are as set out
below. These conditions were identical to those in draft licence contained with the
Notice dated 19" August 2009. In his letter dated 17" September 2009, Mr Ambler
had objected to condition (iv) relating to occupancy, but not any of the other
conditions. The objection was based on the fact that when Mr Ambler purchased the
property it had been converted with a grant from the Respondent, and all 6 bedrooms
were available for use. The Respondent's reply to this was that the size of the small
rear bedroom (used now as a store) is 8.4 square metres. The Council's adopted
standard requires a minimum of 10 square metres where there is no separate shared
living room. The alterations carried out to make the self contained flat have removed
the separate living room, and therefore the room concerned is undersized.

HMO Licensing Conditions — Chesterfield Borough Council

Schedule 1: Conditions specific to This Property
Items i. and iii. to be completed within 6 months of the licence coming into force

i.  Carry out all works necessary to provide a hot water and central heating system at
the HMO which is independent of the hot water and central heating system in the self
contained flat. Each system must be separately metered and the supply for the HMO
must be in the name of the property owner or licence holder and/or managing agent.

ii. Ensure that the electricity supply from the kitchen, shared bathrooms, landings and
staircases powered from the landlord’s supply and that these lighting and services
can be used at all times.

iii. Review the terms of the tenancy agreements for the property and ensure that they
are clear, fair and in line with legal requirements. Copies of any proposed new
agreements should be submitted to the local housing authority for comment. Note;

any changes which substantiaily affect the terms and conditions of an existing
tenancy must first be agreed with the tenant,

iv. QOccupancy
Because the first floor rear bedroom is undersized this room must not be re-let when

the current tenant (Stefan Hall) leaves. This will reduce the number of househalds in
the premises to 5. As previously stated, you are not required to terminate the
existing tenancy agreement.

The maximum number of people that can be accommodated having regard to the
amenities that can reasonably be provided at the property is 6 persons. This means
that no more than one bedsit may be occupied by a couple sharing. NB The only
bedsits large enough to be occupied by two persons are the ground floor bedroom
and the first floor bedroom immediately above it.

The Licence also contains in Schedule 2 the Conditions which incorporate the
Mandatory Requirements, and in Schedule 3 the Discretionary Licence Conditions to
be applied to all Licences. For reasons of space, these are not set out here, but
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21,

22.

23.

24.

insofar as there is an allegation by the Respondent which, if established, would
amount to a breach of a condition, the condition concerned is referred to in the
paragraph containing the relevant allegation.

Mr Oliver's submissions record that after the Licence was issued, the problems with
the property persisted. His submissions relating to the various issues are as under.

Central Heating and Hot water

The landlord’s supply of gas for the central heating and hot water is on a prepayment
meter. The Respondent had received complaints prior to the grant of the Licence.
Jane Thomas in her witness statement refers to these complaints, which, it was
established, largely relate to a lack of credit on the meter. On 13" July 2010 Jane
Thomas and Elizabeth Treanor visited the property as part of a Licence condition
compliance visit. It was discovered that, despite condition i. of the Licence conditions
specific to the property (see paragraph 15 above) the central heating and hot water
supply were still shared in the self contained flat, but the controls had been moved
from an inaccessible position in the HMO to an accessible position next to the boiler
in the self contained flat. According to Jane Thomas’s witness statement Mr Ambier
said he preferred to keep the gas supply under landiord control, but had moved the
controls into the self contained flat, then occupied by Tenant X (who used to live in
the HMO). The tenants of the HMO knew Tenant X and the arrangement was that
Tenant X would switch the central heating on by request. It was decided to give this
arrangement a temporary trial as the tenants of the HMO seemed happy with it.
However, it became clear from later visits that the arrangements were not working to
the satisfaction of the Respondent’s officers, and that therefore the licence condition
should be complied with.

Standard of Management {(Repair and Cleanliness)

The Respondent submits that Mr Ambler is fully aware of his duties as a landlord to
keep the common areas in good and clean repair. Since the earliest visits in
September 2008 the standard of repair and cleanliness has been a persistent
problem. Perceptions are difficult to evaluate, and accordingly the Respondent’s
officers, from the outset have photographed the property. With the Respondent’s
submissions (dealing with the period from 2008 to 17" February 2012) are 584
photographs.

The issue of the standard of management relating to repair and cleanliness to the
interior of the property is a breach of a licence condition because it falls within the
ambit of section 70 (2) (c) of the Act (see paragraph 4 above) as evidence of
contravention of ‘any provision of the law relating to housing or landlord and tenant'
(section 66 (2} (c) being specifically given application by section 70 (2)). Moreover,
the statement of reasons in the Revocation decision document (see paragraph 2
above) refers to the Management of HMOs (England) Regulations 2006. These
Regulations contain detailed provisions relating to the standard of repair and
cleanliness in HMOs.

The Respondent states that new floor coverings were provided in 2009, but that the
quality was poor and no underlay was used. Accordingly there has been marked

10
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26.

27.

28.

deterioration since the time they were fitted. This is evidenced by the photographs.
The stair carpet has deteriorated and had become threadbare and stained with
grease and dirt. However, it was still in situ in February 2012. The photographs also
establish that a cracked ground floor window, first noted in April 2011 was not
repaired until February 2012. Similarly the bathroom facilities are often dirty or
missing and the WC pans are frequently in a foul state. Although it is alleged by Mr
Ambler that a cleaner has been employed there regularly, only on one occasion in
February 2012 did the officers of the Respondent encounter anyone cleaning.

The Respondent also suggests that Mr Ambler has not been active in ensuring the
tenants keep their individual rooms clean and reasonably tidy, particularly with
reference to foodstuffs and other hygiene issues. Similarly, Mr Ambler has not made
an effort to refurbish and redecorate between lettings.

Anti-social behaviour
These issues, where established, also amount to a breach of the conditions
contained in Schedule 3 to the Licence, specifically those contained in paragraph 8:

8. The Licence holder shall ensure that all reasonable and practical steps are taken to
prevent or reduce anti-social behaviour by persons occupying or visiting the house.
8.1 The Licence holder shall ensure that each occupier is made aware of any conditions

imposed by the Council relating to the behavicur of occupants, and that compliance with any
such conditions is a condition of occupancy. Those conditions are that occupants shall :-
+ Not cause a nuisance and annoyance to other occupants or to neighbouring residents
+» Comply with arrangements made by the manager for the storage and disposal of
refuse
¢ Not cause damage to fixtures, fittings fire precautions or premises
¢ Not use abusive or threatening behaviour
s Allow access to the agents/landlord to maintain communal areas and with reasonable
notice to carry out works within the occupant's own accommodation

Some of the evidence of alleged anti-social and criminal behaviour occurred before
the grant of the Licence. For instance the photographic evidence clearly suggests
that persons were trespassing on to the roof of the self-contained flat and possibly
gaining access to the HMO for purposes relating to drug use as there a photographs
of discarded syringes on the flat roof and in the garden. However, this took place in
the autumn of 2009. This is evidence of a trend which, at the time the Licence was
granted, the Respondent hoped had ceased, but regrettably this did not prove to be
the case.

In any case, the Respondent submits that the problems of anti-social behaviour
escalated in 2011. The first complaints relating to noise nuisance were received in
May 2011 relating to loud music being played in the first floor front bedroom (Tenant
A and Tenant B). Mrs Treanor wrote to the tenants concerning this. In August, Mr
Favell who owns two properties in Compton Street, wrote to Mrs Treanor complaining
of drug abuse, fighting in the street and threatening behaviour. Other residents rang
in with similar complaints but did not wish to leave their names. The reports inciuded

11



[image: image12.png]29.

30.
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33.

references to people climbing on the rear addition roof. The problem of the loud
music was exacerbated by the fact that the first floor window was now broken.

On 17" August 2011 an external check by officers of the Council confirmed that the
first floor window was completely smashed, with most of the glass missing and that
there was no credit on the gas meter. A letter concerning this was delivered to Mr
Ambler at his office. On 30" August 2011 Tenant A and Tenant B went to the Town
Hall alleging that they were threatened verbally and in texts by another tenant,
Tenant C and that their bedroom door had been broken down and the rear kitchen
door lock broken. They also said that unknown persons were climbing in and out of
the bathroom windows. They asked to be re-housed.

Officers arranged to visit the property on 1% September 2011. Appointment letters
were delivered to all the tenants the same day and Mr Ambler was called on his
mobile by Ms Thomas, with the intention of asking him if would attend. Mr Ambler
allegedly responded to the effect that he was on holiday in Spain and objected to
being telephoned. At the Hearing, Mr Ambler picked up on this point saying that he
was surprised to receive the call so late (after 7.30 p.m. local time). The visit took
place in Mr Ambler's absence on 1% September. Officers were admitted by Tenant A
and Tenant B and were able to inspect the first floor bedrooms. The tenants were
sleeping in the first floor right hand bedroom, which had no door, because of the
state of the other bedroom. This was full of tenants’ possessions and had scattered
glass over the floor from the now repaired broken window, although the fire door was
intact. The tenants were advised of the dangers of sleeping in a room without a fire
door and advised to clean up the other room and move back in. The officers noted
discarded cigarette butts in the bedrooms, bathrooms and stairs and also discarded
food items. The tenants were advised to use ashtrays and remove food waste to
avoid infestations of vermin.

In the left hand bathroom there had been thrown a damaged computer chair,
speakers and black bags The officers were told these were left by another tenant,
Tenant D, who had moved out. There were large amounts of rubbish and old
furniture accumulating in the rear yard, and all the rubbish bins were overflowing. The
officers also noted that the rear addition kitchen roof tiles were broken again.

On 31% August 2011 Jane Woodward of Pathways had contacted Ms Thomas to say
that Tenant D was sleeping rough because he was being builied by another tenant.
She said that Tenant D had been accused of bullying by another tenant, that this lead
to a fight and Tenant D was on bail.

The officers were contacted by Mr Favell on 2™ September 2012. He told them that a
male tenant had been shouting out of the first floor window to non-residents asking
for drugs and shouting aggressively at Tenant C. A few days later Tenant C went to
the Town Hall to ask the outcome of the visit. He claimed to have been without
heating or hot water at Compton Street for several months, and that Mr Ambler held
the pre payment card. Tenant C acknowledged that there were problems with
intruders, but claimed not to know or recognise people when they broke in. He said
the tenants of the first floor cause a lot of problems, including bringing quite young
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people of 15 or 16 years old. He also said that Tenant A sometimes asked him for
help to defend him against people coming to make trouble. When this happened he
went out into the street to prevent people getting in to the property and causing
damage and disruption. He preferred to do this than contact the police who would not
arrive until it was too late. He thought it best to scare people off.

Tenant C also admitted that he became angry with Tenant A and his girlfriend,
because they played loud music and invited people in who were noisy and disruptive.
On one occasion he had pulled open their bedroom door, only to have it come away
in his hands because the screws and hinges were already loose.

On 6™ September 2011 a letter was delivered to Mr Ambler detailing the Council’s
concerns and findings and requiring immediate remedial action with regard to the fire
door, rubbish debris and damaged furniture. It also listed the concerns in respect of
the anti-social behaviour listed above and stated that a further visit would be made
on 21° September 2012, which Mr Ambler was expected to attend. A List of Defects
was attached containing three pages of items requiring attention.

On 7 September 2012 Mr Favell telephoned to say there were further problems at
19 Compton Street with the result that his new tenant at 21 Compton Street wanted
to move out. The main complaints related to allegations of drug taking and excessive
loud music coming from the first floor rooms on the nights of 2" and 6" September.

The visit on 21* September 2012 took place and was attended by Mr Ambler. Both of
the first floor rooms were now empty, as Tenant A and Tenant B had vacated. The
occupancy was reduced to two tenants, Tenant C and Tenant E. Mr Ambler said that
the rear attic room formerly occupied by Tenant D had not been cleared as he was
waiting for the police to take fingerprints. Mr Ambler said he had served a section 21
Notice on Tenant C in March 2011 but the Court hearing had been set back to 28"
September 2011.

A further letter recording the findings at this visit was sent to Mr Ambler on 6"
October 2012. Some of the rubbish and possessions had been removed from within
the house but the repairs in the list attached to the letter of 6" September were stilf
outstanding. It was pointed out that with the occupancy reduced to 2, with one under
notice, now was an opportunity to improve the standard of the accommodation to a
reasonable level and thus be able to be more careful and selective when choosing
tenants. A contact number was given for a Crime Reduction Officer to visit and
advise, afthough Mr Ambler had said at the visit that he did not think this was
necessary. The letter also recorded that any future problems affecting the
neighbourhood would not be acceptable.

Because of all of the problems the Respondent's officers were by this time
considering whether to revoke the licence. As part of this process a Request For
Information was served on the Community Safety Partnership on 12" October 2011,
The information requested related to any criminal convictions for Mr Ambler, and a
list of call outs between 11" January 2010 and 12" October 2011. The Report was
provided on 12™ October 2011. It showed crimina! five criminal convictions in respect
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of Mr Ambler (four of which are spent} and a list of some 45 police call outs within the
period.

The criminal conviction outstanding was made on 29™ July 2009 and was in respect
of driving whilst unfit through drugs. The offence took place on 25" April 2009, and
forensic reports showed that the drug concerned was cocaine.

On 19" October 2011, Mr Ambler was served a Notice under section 235 of the Act
to produce the current tenancy agreements, the most recent gas and electricity bills,
the two most recent annual test and inspection certificates, fire detection and
emergency lighting systems and landlord gas safety certificates. These were required
to be produced by 9™ November 2011, but in fact were not provided untit 29"
February 2012.

In November 2011, Jane Thomas was contacted by Diane llisley, Anti-social
Behaviour Co-ordinator for the Community Safety Partnership. It had come to Ms
Itisley’s notice that Person F who was given an Anti-Social Behaviour Order on 29"
July 2011, was due to be housed at the property. Ms llisley says in her witness
statement that Person F has caused many problems in Chesterfield and to have him
housed at 19 Compton Street would have had a considerable impact on local
residents. The address is on the edge of an area Person F has been banned from
entering for two years.

A decision was then taken that Mr Ambler’s Licence should be revoked. A Notice
under section 70 of the Act of the Respondent’s intention to revoke the Licence was
served on Mr Ambler on 25" November 2011, giving Mr Ambler until 11" December
2011 to make representations in writing to the Head of Housing. Mr Ambler made
representations by letter to Jane Thomas dated 10" December 2011 (although not
received until 12" December 2012).

Despite the late submission, Mr Ambler’s letter was considered, but the Respondent
decided to proceed with the Revocation. On 31 January 2012 the final Decision was
signed by Andy Simpson, Head of Housing. This was served by hand, along with the
Interim Management Order under section 102 (3) of the Act at Mr Ambler’s office at
17 Soresby Street, and by first class post to his home address at 18 Healaugh Way.

The Respondent’s witnesses

45.

The Respondent’s evidence to establish the matters referred to in the Respondent’s
submissions is essentially contained in witness statements from the foilowing
persons. The Tribunal's Directions Order had stated that the witness statements
were to be treated as read, and accordingly each of the witnesses that were present
confirmed at the Hearing that the they had made the witness statement in question
and presented themselves for cross examination. In the event the Applicant only
wished to question Mrs Jane Thomas of the witnesses in the employment of the
Respondent. Mr Favell was also questioned.

The Respondent’'s employees
¢ Dean Allen Private Sector Housing Officer
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e Jayne Eyley Benefits Officer {not present at Hearing)

e Dean Allen Private Sector Housing Officer
e Sarah Moule Senior Environmental Health Office
e Michelie Hill Street Scene Enforcement Officer
¢ Elizabeth Treanor  Senior Private Sector Housing Officer
+ Jane Thomas Senior Private Sector Housing Officer
Others
o Diane llisley Community Safety Partnership ASB Co-ordinator
(not present at Hearing)
¢ Richard Favell Property owner

Mr Favell confirmed that he is the owner (jointly with his wife) of numbers 21 and 46
Compton Street, both of which are HMOs. He said that he had had trouble with No
19 for a long time, but that the problems have got worse since the Applicant became
the owner of No 19. He reported that a number of tenants had given notice because
of the loud noise, vehicles parked in the street, burglaries and foul and abusive
language from the occupiers at the Property including physical threats. In 2009, a
Person G, who was staying with,Tenant C, was convicted of breaking into Mr Favell's
car and stealing a briefcase containing the keys to 46 Compton Street. This house
was subsequently burgled by Person G, and Mr Favell lost £2000 in compensation to
his tenants and insurance excesses.

Mr Favell’'s statement contains details in amplification of the matters referred to in
paragraph 25 above, which occurred in the summer of 2011, when the window was
broken. Mr Ambiler did not challenge the factual accuracy of any of the evidence
provided by Mr Favell, but he did ask why Mr Favell did not contact him about the
problems, instead of going directly to the police and the Respondent. Mr Ambler said
how much he regretted that Mr Faveil’s car had been broken into, but did not see
how he could deal with problems unless he was made aware of them.

Mr Ambter ailso suggested to Mr Favell that sometimes he must have experienced
bad tenants. Mr Favell said he did not take unemployed youngsters and ex convicts.
He said he had spoken to Mr Ambler once or twice outside the house but his
complaints had no effect. If he was starting up again he would not buy a property in
Compton Street. Mr Favell said that he visits his properties twice a week and his wife
cleans them every Monday. His view is that Mr Ambler does not give enough
personal attention and is not capable of managing properties of this type because
they need intense management.

Michelle Hill confirmed that she had taken photographs showing shopping trolleys
and rubbish at the Property including a pile of disused syringes, which she
recognised as of a type handed out at addiction centres. This is shown in photograph
EP/PDPA — 07 which was taken on 17" October 2011, which indeed shows a pile of
20 or 30 syringes with a red or orange cap. The problems of the rubbish (including
the syringes) were reported to Mr Ambler, who eventually had the rubbish etc
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removed. Mr Ambler commented that it looked as though someone had dumped the
pile of syringes.

Most of Mr Ambier’s questions were reserved for Jane Thomas. He stated that he did
not dispute much of the factual nature of the statement but wished to bring out
certain matters which he did challenge. These are set out below by reference to the
paragraph numbers in Jane Thomas’s witness statement:

* (1.69) relates to the cooking facilities in the self contained flat, which Mr
Ambler said was not relevant to the HMO.

* (1.72) This relates to an electric extension cable plugged into the kitchen wall
sockets, as a potential trio and electrical hazard. Mr Ambler acknowledged
that the cable was there but that it was put in without his permission. His
response was to put in meters, as the tenants were abusing the free
communal electricity he was providing.

e (1.75) This relates to a fault light on the fire alarm panel. Mr Ambler said that
this was caused by tenants smoking in the rooms. On questioning by the
Tribunal about the panel, which had also showed a fault at the inspection, Mr
Ambler said it was sometimes difficult to find out why a fault was shown, as
he could not always be sure what the tenants said was true. Mrs Thomas said
that on her first few visits she had concerns about the fire alarm, but had less
concerns now. Mr Ambler stated that the system had been inspected by a
qualified contractor.

e (1.84) This relates to lack of sealing under one of the showers and the need
to provide a door. Mr Ambler said the problems (leaks into the downstairs
rooms) were caused by one of the tenants having collapsed in the shower.
The problem has now been solved by the installation of a new shower.

e (1.104) This relates to complaints about the kitchen being dirty and two
tenants cleaning up having been paid £10 to do so. Mr Ambler said that the
problem was cause by one of the tenants having fallen out with another so
that neither cleaned up. Mr Ambler disputed the £10 and said the offender
had been given notice.

¢ (1.98) This relates to cleaning generally. The witness statement states that Mr
Ambler said the Property was cleaned weekly, but that no evidence of this
was apparent from the inspections. Mr Ambler said that getting a cleaner was
difficult because of the nature of the tenants. Some of the more difficuit
tenants had proved to be referred through agencies such as Pathways, Action
Housing, YMCA and Unit 10.

¢ (1.110) This relates to damage to the Flat. Mr Ambler pointed out that the Flat
is not part of the HMO. Jane Thomas reported that the damage was to the
roof of the rear addition and that there were syringes in the photographs,
which were in the gutter. The damage appears to have been caused by
trespassers climbing on to the roof. Mr Ambler said the tenants who were
responsible are no longer there.

* (1.113)This relates to Notices of Entry. Mr Ambler complained that the
notices were delivered by hand to his office after it was closed. Mr Ambler
asked why he was not contacted on his mobile. Jane Thomas said her
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weeks ahead. She preferred to deliver a physical letter.

¢ (1.122)This relates to a caution given to Mr Ambler. Mr Ambler complained
that this was given in front of his tenants and workmen. Jane Thomas said
she had to issue the caution to comply with proper procedure.

e (1.135) This relates to the gas pre-payment meter for the landlord’s supply.
On 30" November 2010 Jane Thomas visited the Property to investigate
complaints of a lack of hot water and heating by Tenant G and Tenant C. All
of the radiators were cold. Tenant H in the self contained flat was in charge of
the heating controls but was very concerned about putting the heating on
because Mr Ambler objected. There was £17.29 in credit at the time of the
visit. Mr Ambler said that the credit was evidence that he did keep the meter
topped up. He said he was waiting for a direct debit meter which will solve the
problem.

e (1.167)This relates to the rubbish and the computer chair in the left bathroom.
Mr Ambler said he had had no notification from Jane Thomas about this,
which was caused by problems between the tenants. As soon as he was
informed he had the rubbish removed.

* (1.186)This relates to questions about tenants checks at the end of the visit
on 21% September 2011. Mr Ambler said that he is not always able to obtain
references.

* (1.196)This relates to the letting to Person F (under an ASBO). Mr Ambler
was unaware of this at the time he agreed to the tenancy.

The Applicant’s submissions regarding the revocation of the licence

51.

52.

53.

Mr Ambler had submitted a witness statement and had also provided his grounds for
the appeal with the Application. He also addressed the Tribunal. Additionally witness
statements were provided by Mr James Ambler, and by Sarbjit Mathoon (a gas safe
engineer).

Mr Martin Ambler has owned the Property for 9 years. He works from 17 Soresby
Street, Chesterfield where he rents an office from his brother James Ambler. He is a
financial advisor. Although the address is the same, both the Applicant and Mr James
Ambler stressed that they are not in any sort of partnership and that Mr James
Ambler had only had dealings with the Property when his brother was away, and
there were problems.

Mr Ambler referred to his conviction. He said that he had been advised to plead guilty
by his solicitor to obtain a lower sentence. He said his drink had been spiked by a
small amount of the drug, but unless he could prove this he would have received a
longer driving ban. He strongly denies that he takes drugs, does not condone the use
of drugs and would report any tenant if he was aware of any drug taking. Aithough he
his aware of the matters the local authority must take into account, which includes
any drug offence, he does not consider the motoring conviction a matter which
should deprive him of his licence.
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With regard to the central heating, Mr Mathoon has confirmed in his witness
statement that the boiler can be moved to the HMO, but there is no benefit in doing
this from a safety point of view. However, the controls can be moved easily. Mr
Ambler is prepared to put in hand this work. He is also prepared to put the gas supply
on a monthly direct debit, as the electricity meter already is.

Mr Ambler is aware that every licence holder has an obligation to make sure the
tenants are not causing problems from within the boundary of the Property through
anti-social behaviour. This type of behaviour can be loud music, rubbish not being
put out etc. The licence holder should, however, expect help from the local authority
and other agencies. Mr Ambler says he does not have control over non-residents or
from people in the street, or in respect of burglaries by non-residents, such as that in
respect of Mr Favell. The culprit was not a tenant. The reports of threatening
behaviour were also by non-residents. Problems have occurred following
disagreements among the tenants themselves, but this has always been dealt with
by removing one of the parties.

Mr Ambler accepted that there had been problems, but these have now been
resolved. One of the difficulties he has faced arises from the changes in housing
benefit rules which mean that now only people over 35 can get benefit to live on their
own, whereas it was 25. The amount now paid is £48.50 per week, which is a drop of
20%. The complaints by the Respondent have sometimes been down to no more
than a failure of communication. All of the safety reports and certificates are in place
and have been supplied to the Respondent on more than one occasion.

Mr Oliver cross-examined Mr Ambler. He asked Mr Ambiler to look at the Application
Form for an HMO. He referred to the duty of disclosure at the beginning of the form
and the questions regarding belonging to a landlord’s organisation, or what training
he had been on in boxes 2.5 — 2.7 of the form. Had Mr Ambler considered that he
might have benefited from these matters? Mr Ambler said he might have done, but
didn’t get round to it.

Mr Oliver asked further whether the evidence put forward by the Respondent,
particularly in the witness statement of Jane Thomas about such matters as the
rubbish and condition of the property shown in the photographs, tended to show that
Mr Ambler was not a fit and proper person. Mr Ambler repeated that the problems
have mostly been sorted out. Mr Ambler was also asked how often he visited the
Property and whether he considered that a more active management was required
than had been provided. Mr Ambler said he went weekly to the Property, but did not
always go in the tenants’ rooms.

Mr Ambler was also asked whether he had expected to get six bedsits, rather than
the 5 which were allowed. Mr Ambler confirmed that he did. Mr Ambler denied, when
questioned, that his management was chaotic and that he was always slow at getting
things done when required.
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Mr James Ambler had also submitted a witness statement. The contents of this are
relevant to the appeal against the IMO, and accordingly are dealt with in paragraph
69 below.

The relevant legal provisions relating to the IMO

61.

62.

63.

It is a mandatory requirement that a local housing authority makes an IMO in the
circumstances set out in section 102 (3) of the Act:

(3) The authority must make an interim management order in respect of the house if —
(a) itis an HMO or a Part 3 house which is required to be licensed under part 2 or
Part 3 and is so licensed;
(b) they have revoked the licence but the revocation is not yet in force; and
(c} they consider either -

(i that, on the revacation coming into force, there will be no
reasonable prospect of the house being licensed in the near future;
or

ii) that on the revocation coming into force, the health and

safety condition will be satisfied (see section 104)

Section 104 of the Act:
(1)  This section explains what “the health and safety condition” is for the purposes of
Section 102
(2}  The health and safety condition is that the making of an interim management order is
necessary for the purpose of protecting the health safety or welfare of persons occupying the
house, or parsons occupying or having an estate or interest in any premises in the vicinity
(3) Athreat to evict persons occupying a house in order to avoid the house being required
to be licensed under Part 2 may constitute a threat to the welfare of those present for the
purposes of subsection (2).
This does not affect the generality of that subsection,
(4)  The health and safety condition is not to be regarded as satisfied for the purposes of
section 102(2) (b) (i) or 3 (c) (ii) where both of the conditions in subsections {5) and (6) are
satisfied
(5) The first condition is that the local housing authority either —
(a) (in a case within section 102 (2) (b) (ii)) are required by section 5 {general
duty to take enforcement action in respect of category 1 hazards) to take a course of
action within subsection (2} of that section in relation to the house, or
(b) (in a case within section 102 (3) (c) (ii)) consider that on the revocation
coming into force they will be required to take such a course of action.
(6) The second condition is that the local housing authority consider that the health, safety
or welfare of the person in question would be adequately protected by taking that course of
action.

Schedule 6 to the Act
Paragraph 24 (1) A relevant person may appeal to a residential property
tribunal against —
(a) a decision of the local housing authority to make an
interim or final management order..
Paragraph 25 - [deals with time fimits for appeals]
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tribunal under paragraph 24 in respect of an interim or final
management order,
(2) The appeal-
(a) is to be by way of rehearing, but
{s)] may be determined having regard to matters of
which the authority were unaware
(3) The Tribunal may confirm or vary the order or revoke it —
(a) (in the case of an interim management order) as
from the date specified in the tribunal's order..

(a) the tribunal revokes an interim or final management
order,
{b) it appears to the tribunal that, on the revocation of

the order, the house will be required to be licensed
under Part 2 or Part 3 of this act, and
(c) the tribunal does not give a direction under sub-
paragraph (5) or (6),
the tribunal must direct the authority to grant such a license to such
person and on such terms as the tribunal may direct

The Respondent’ submissions relating to the IMO

The reasons given by the Respondent for the making of the IMO are set out in the
Notice and are reproduced in paragraph 3 above. With the Notice of Intention to
revoke the licence under section 70 of the Act served by the Respondent on 25"
November 2011 (see paragraph 40 above), the Respondent enclosed a letter
containing the following:

64.

65.

‘If the Licence is revoked then

1.
2.
3.

You will not be expected to terminate the existing tenancies

You will have a right of appeal to the Residential Property Tribunal

The local authority will give consideration to alternative management arrangements
for the property. You may be given the opportunity to propose an alternative
licensee and manager, however the local authority will need to be satisfied that the
licensee you propose will have effective control and management of the premises.
The iicensee must be authorised to carry out the improvements and repairs
currently outstanding at the property and deal with ongoing maintenance.
Alternatively the local authority may serve an Interim Management Order and
appoint an Agent to manage the property. If the Management Order is served the
rights and responsibilities of the landlord are transferred to the local authority. The
rent becomes payable to the local authority and any surplus is paid to the property
owner following deductions to pay for repairs and running costs, including
management fees.

In view of the matters outstanding at the property | trust you will give this your urgent

attention.’

Despite the invitation to put forward alternative management proposals, the Applicant
did not make any response, and the decision was made to proceed with the IMO, to
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67.

take effect at the same time as the revocation of the licence. The Respondent
confirmed at the Hearing that it intends to enter into a management agreement with
Action Housing who are a registered provider of social housing. A provisional
agreement has been signed which contains conditions that the Respondent
considers will lead to effective management of the Property and an improvement in
the immediate local environment. The agreement will provide for (a) a thorough
inspection (b) for a plan of work to be drawn up (including a separate central heating
supply} and (c) for regular weekly monitoring visits. The rights of the existing tenants
will not be affected.

Although the Applicant did not make any management suggestions following the
Respondent's letter of 25" November, he has now put forward, as part of the Appeal
that he wishes for his brother, James Ambler, to be granted the HMO licence. Mrs
Thomas said that this was not satisfactory to the Respondent. Mrs Thomas
emphasised that the objection was not in respect of Mr James Ambier personally, but
because of his close association with Mr Martin Ambler, particularly the sharing of
office premises.

Quite apart from this, the Respondent considers that the health and safety condition
in section 104 of the Act is satisfied. There are concerns not only for the welfare of
the tenants, but also the impact on the neighbourhood, both of which are to be taken
into account. Mrs Thomas said that she has been approached independently (by
telephone, letter and by chance meeting) by various local residents who have
witnessed the problems at first hand of person climbing on the roof, the foul language
and other problems which have been referred to in evidence. Some people have said
that they are frightened of retaliation. The police log shows the gravity of the
problems associated with the Property.

The Applicant’s submissions relating to the IMO

68.

69.

70.

The Applicant considers that, if his licence is to be revoked, Mr Ambler is an ideal
candidate to be granted the licence. Mr James Ambler is a qualified letting agent and
argued that it is better to have an experienced person than someone less suited to
the position. Mr James Ambiler is upset that he is deemed not suitable because of the
connection with the Applicant. A draft of a management agreement in favour of Mr
James Ambler was handed in to the Tribunal at the Hearing.

Mr James Ambler's witness statement discloses that he has a degree in Business
Property Management from Sheffield Hallam University and is a Fellow of the
National Association of Estate Agents. He has had many dealings with Ms Treanor
with regard to the properties he manages which have concluded satisfactorily on both
sides. Although Martin Ambler works from 17 Soresby Street he has a completely
separate business and pays rent for the part of the building he uses. When
questioned by Mr Oliver he stated that he had not had many dealings with the
Property, only the one occasion when his brother was away.

Mr Oliver also asked how he viewed his brother's management of the Property. Mr
James Ambler said that a lot of the trouble came from the quality of tenants he got
from organisations like Action Housing. He was surprised that they had been
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approached to manage the Property given their record. When questioned about what
he would do if faced with the problems his brother encountered he Mr James Ambler
said there was not much else that could be done other than to evict the tenants.

In his closing remarks, the Applicant said again that he hoped to be able to carry on
himself, but that if this was refused, his brother ought to be granted a licence. The
Applicant repeated that did not consider that he was not a fit and proper person, but
in any case his brother certainly is.

The Tribunal's Determination as to the Revocation of the Licence

72.

73.

74,

75.

76.

77.

The Tribunal considered very carefully the totaiity of the evidence put before it. Its
duty is, on the basis of the evidence before it, to decide whether it is satisfied,
standing in the shoes of the local authority, that any of the cases mentioned in
Section 70 (2) of the Act apply (see paragraph 4 above). These are summarised
below and the Tribunal’s findings in respect of each case follow.

(a) does the Tribunal consider that the licence holder or any other person has
committed a serious breach of a condition of the licence or repeated breaches
of such a condition?

In Schedule 1 (i) to the Licence (see paragraph 15 above) the Applicant was within
six_ months to carry out works to provided a hot water and central heating system
independent of the self contained flat. It is clear that this work has stil not been
attended to, although the Applicant has indicated that he will provided a separate
system if his licence is not revoked. The Tribunal finds that this is a serious and
repeated breach of the licence condition.

In Schedules 2 and 3 to the Licence are provisions relating to the safety of electrical
appliances. The Tribunal is satisfied that there have been continued breaches of
these licence conditions. In particular, on the day of the inspection the Tribunal noted
a broken surface mounted socket in one of the rooms (see paragraph 8). The
Tribunal also accept the evidence put forward by the Respondent of other occasions
invoiving unsafe electrical appliances and equipment.

In Schedule 3 to the Licence (conditions 3, 4 and 5) are conditions relating to
environmental management and the amenity of the neighbourhood. Condition 3
relating fo the exterior appearance of the house is not breached, but conditions 4
(keeping the gardens and yards tidy) and 5 (ensuring provision of refuse bins and for
their emptying) were repeatedly breached. The Tribunal accepts the evidence of the
Respondent on these points, supported by the Witness Statements of the Officers
concerned and the photographs exhibited with the statements.

Schedule 3 also contains provisions relating to Landlord and Tenant matters.
Condition 8 (see paragraph 23) has, according to the Respondent, been continually
breached. The condition requires the Applicant to take all reasonable steps prevent
and reduce anti-social behaviour and to make compliance with condition 8.1 a
condition of occupancy. The Tribunal is satisfied that the Applicant has been in
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79

80.

81.

82.

83.

84.

breach of these conditions in that he has not sufficiently actively dealt with the very
serious probiems encountered over a long period during the currency of the Licence.
The Tribunal accepts the evidence of the Respondent and Mr Favell as to the serious
nature of the occurrences and finds that the Applicant is in breach of the Licence
conditions owing to a failure to take ‘reasonable and practical steps to prevent or
reduce’ the anti-social behaviour. This is compounded by the decision to accept
Person F the subject of an ASBO, as a tenant.

Schedule 3 also requires compliance with the Management of Houses in Multiple
Occupation (England) Regulations 2006 [SI 2006/372). These regulations contain
standards relating to a number of matters, but the particular standards complained of
by the Respondent relate to the cleaning and maintenance of the common parts
(regulation 7) and to maintain the living accommodation (regulation 8). This
specifically includes requirements to keep every window in good repair (8 (2) (c)).
The Tribunal is satistied from the evidence put before it that there were continued
breaches of these regulations (permitting the accumulations of rubbish in the
common parts and the individual let rooms) and including, of course, the broken
window at the front of the house which was not repaired for a considerable period.

Accordingly, the Tribunal finds that the licence holder has committed serious and
repeated breaches of licence conditions.

(b} does the Tribunal no longer consider the Applicant a fit and proper person
to be a licence holder?

It is axiomatic that the Respondent must have considered the Applicant a fit and
proper person, within the parameters laid down by section 66 of the Act (see
paragraph 4 above), at the time the Licence was granted. The Tribunal has to be
satisfied that there has been a change of circumstances which warrant it coming to
the conclusion that the Applicant is ‘no longer’ a fit and proper person.

The Respondent considers that the driving conviction involving a proscribed drug
(cocaine} is a sufficient change of circumstances. The conviction was incurred before
the Licence was granted, but after the application for the Licence was made. The
Respondent says that it would not have granted the Licence had it been aware of the
conviction.

The Applicant maintains that his drink was spiked, and that therefore it was not his
fault that the drug was in his system. He says he pleaded guilty on the advice of his
solicitor, to incur a shorter driving ban. The Tribunal considers that, if this was the
case, he ought to have thought very hard before pleading guilty, as he ought also to
have been aware of the likelihood that his HMO Licence would not be granted, or
revoked, if convicted.

The Tribunal also considers that the Applicant ought to have disclosed his conviction
to the Respondent. The conviction occurred after the date of the application but
before granting of the licence. He properly ticked the 'no’ box in section 2.8 of the
Licence Application Form, which contains questions relating to him being a fit and
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86.

87.

proper person and asking for disclosure of {among other matters) any offences
involving drugs. Whilst the Respondent's standard application form does not
expressly state that an application should notify the Respondent of any change in
circumstances, it does say “if we subsequently discover something that is relevant
and should have been disclosed .... your licence my be cancelled or other action
taken”...Given all the circumstances, the Tribunal finds that the Applicant must have
known that any conviction subsequent to the date he completed the Application Form
ought to have been disclosed.

When the Licence was granted, the Respondent considered the Applicant to be a fit
and proper person to be a licence holder in ignorance of the conviction. When it
discovered the conviction it decided that it no longer so considered the Applicant.
The Tribunal agrees with the Respondent. Not only has the Applicant been convicted
of an offence involving drugs, but he also failed to disclose that conviction. For both
of these reasons the Tribunal therefore finds that the Applicant is no tonger a fit and
proper person to be a licence holder,

(c) does the Tribunal no longer consider that the management of the house
was being carried out by persons who in each case were fit and proper
persons to be involved in management?

The Respondent, under this heading has listed 8 circumstances relating to the
management as grounds to establish (c) (see paragraph 2). The Tribunal does not
consider that these grounds are appiicable to section 70 (2} (c), which is would
appear to be intended to deal with the situation where the Licence Holder might be a
fit and proper person, but the management is carried out by person(s) considered not
to be. Accordingly, as the management was being carried on by the Licence Holder,
subsection (2) (¢) has no application. The grounds put forward by the Respondent
are further evidence of breaches of the Licence conditions.

Revocation of Licence

88.

89.

For the reasons set out above, the Tribunal determines that the Licence granted on
11" January 2010 to the Applicant be revoked.

By virtue of paragraph 35 of Schedule 5 to the Act, the revocation becomes effective
21 days after the date of this decision unless an appeal is brought to the Upper
Tribunal within that period in which case the revocation becomes effective on the
date the Upper Tribunal (if it does so) issues the decision which confirms the
revocation.

The Tribunal’s determination as to the making of the IMO

90.

As the Tribunal has determined that the Licence is to be revoked, it must confirm the
IMO if it is satisfied either that on the revocation coming into force there is no
reasonable prospect of the Property being licensed in the near future {section 102 (3)
(c) (i), or that on the revocation coming into force the ‘health and safety’ condition in
section 104 of the Act will be satisfied (section 102 (3) (c) (ii).
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92.

93.

94.

95.

96.

With regard to the prospect of the Property being licensed in the near future, the
Tribunal notes that the only candidate who has been put forward is Mr James
Ambler. The Respondent's officers have refused to accept Mr James Ambler, not
because they have any specific concerns about him as an individual, but because of
the association between Martin and James Ambler, both as brothers and because
they have offices in the same premises.

The Tribunal determines that this is a perfectly proper position for the Respondent to
take. Section 66 of the Act (see paragraph 4 above) relates to the test to be applied
to decide whether a person is a fit and proper person (‘P’) to be a Licence holder. in
subsection (1) it is provided that the local authority must have regard (among other
things} to any evidence within subsection (2) or (3).

Subsection (2) states that evidence is within the subsection if it shows that (inter alia)
P has:

(a} committed any offence involving fraud or dishonesty, or violence or drugs, or
any offence listed in Schedule 3 to the Sexual Offences Act 2003 (c 42)
(offences attracting notification requirements)

{b) practised unlawful discrimination on grounds of sex, colour, race, ethnic or
national origins or disability, in or in connection with, the carrying on of any
business;

(c) contravened any provision of the law relating to housing or of landlord and
tenant law; or

(d) acted otherwise than in accordance with an approved code of practice under
section 233

Subsection (3) states that evidence is within the subsection if it shows that any
person associated with or formerly associated with P (whether or a personal, work or
other basis) has done any of the things set out in subsection (2) and it appears that
the evidence is relevant to whether P is a fit and proper person to be the licence
hoider.

It is clear from the evidence that the Applicant has not only been convicted of an
offence involving drugs (subsection (2) (a)), but has also contravened provisions of
law relating to housing or of landlord and tenant (subsection (2) (¢)). It is also clear
that there is an ‘association’ within the terms of subsection (3) between the Applicant
and Mr James Ambler. The Respondent obviously considers that the evidence is
relevant as to whether Mr James Ambler is a fit and proper person to be the Licence
holder of the Property and has concluded that because of that evidence it would
refuse an application by Mr James Ambiler to hold an HMO Licence for the Property.

The Tribunal finds that, in view of the association between the Applicant and Mr
James Ambler, the evidence relating to the Applicant which is within subsection (2) is
relevant as to whether Mr James Ambler is a fit and proper person 10 be a Licence
holder. The Tribunal agrees with the Respondent on this matter and is not prepared
to direct that the Respondent grants a Licence to Mr James Ambler. The Tribunal
therefore concludes that there is no reasonable prospect of the Property being
licensed in the immediate future.
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The Tribunal also finds that the ‘health and safety’ condition in section 104 of the Act
is satisfied. There is abundant evidence of the deleterious effect on the ‘health, safety
and welfare of persons occupying the house or persons occupying or having an
estate or interest in any premises in the vicinity’. The Tribunal accepts the evidence
of the Respondent's officers and that of Mr Favell, which it found especially
persuasive, with regard to the effect on the surrounding neighbourhood of the
problems associated with the Property over a considerable period. The Tribunal also
considers the police log as telling evidence. Accordingly the Tribunal determines that
the making of the IMO is necessary for the purposes of protecting the health, safety
and welfare of persons occupying or having an estate or interest in the premises in
the vicinity of the Property.

Confirmation of the Interim Management Order

98.

The Tribunal has determined that both of the alternative conditions in section 104 (3)
(c) apply and therefore confirms the IMO made on 31% January 2012. The Tribunal
directs that the IMO will come into effect on the same date as the revocation of the
licence in accordance with paragraph 84 above.

Conclusion

99.

100.

Dated

In making its determinations the Tribunal took into account its inspection of the
Property, the submissions of the parties, the relevant law and its knowledge and
experience as an expert tribunal, but not any special or secret knowledge.

If either party is dissatisfied with this decision they may apply to the Tribunal for
permission to appeal to the Upper Tribunal (Lands Chamber). Any such application
must be made within 21 days of this determination (regulation 38 (3) of the
Residential Property Tribunal Procedures and Fees (England) Regulation 2011).

-2 JAN 2013

W J Martin - Chairman
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