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RESIDENTIAL PROPERTY TRIBUNAL

Subject Property: 101 & 103 Hockcliffe Road, Leighton Buzzard Bedfordshire LU7 3FL

Applicants: Central Bedfordshire Council, Priory house, Monks Walk, Chicksands,

Shefford, Bedfordshire SG17 5TQ

Address for correspondence: Ms Charlotte Gurney, Central
Bedfordshire Council, Watling House, High Street North, Dunstable,
Bedfordshire

Respondents: Care of: Austin Carnley, Solicitors, Albion Chambers, High Street,

Leighton Buzzard, Bedfordshire LU7 1DD

Case number: CAM/Q0OKC/HY1/2011/0001

Date of Application: 30" December 2010

Application: Application for authorisation for an Interim Empty Dwelling

Management Order (Section 134 Housing Act 2004 (2004 Act"))

Tribunal: Mr JR Morris LLB LLM PhD (Chair)

Mr GRC Petty FRICS
Mr D Wills FCIB

DECISION

Decision
1. The Tribunal authorises the Applicant to make an Interim Empty Dwelling
Management Order in the form as set out in Appendices 5 and 6 annexed to the
Witness Statement by Charlotte Gurney.
2. The Tribunal makes no order for payment of compensation.

Introduction

1.

The Applicant made an Application on 30" December 2010 for authorisation for an
Interim Empty Dwelling Management Order in respect of the Subject Properties. The
Order will enable the Applicant to enter the Subject Properties, because they are
dwellings, to undertake work and then to let them on the open market. In the
absence of the owner's consent being obtained the Applicant can make a Final Order
without the further involvement of the Tribunal. Due ta the effect of the Order the
Tribunal will need to consider the matter thoroughty and carefully.

Following receipt of the Application, the Tribunal made a directions Order by which all
parties were told that the Tribunal considered that, on the face of it, this matter could
be dealt with by way of a paper determination i.e. without an oral hearing. At the
same time, pursuant to regulation 18 of the Residential Property Tribunat (England)
Regulations 2006, the requisite 14 days written notice of the Tribunal's intention to



[image: image2.png]proceed in this way was given, and the parties were also given clear written notice
that any of them could, at any time prior to the decisions being made, insist on an oral
hearing.

3. The 14 days has expired and no party has asked for an oral hearing.
4, The following documents were received:
e Application Form
o Witness Statement of Charlotte Gurney with supporting Documents in
Appendices stating that the Subject Properties have been empty for over 6
months and that the owners cannot be found. The appendices include:
» Appendix 1: correspondence and counsel's opinion indicating that:
* A mortgage on the Subject Properties has either been
discharged or its enforcement is statute barred,
« Enquires have not so far revealed the identity of the current
owners
« A letter from the Land Registry states the Subject Properties
cannot be registered because there is no person who can be
entered on the register as proprietor
¢ A letter from the Treasury Solicitor states the Subject
Properties cannot be treated as bona vacantia
» The Respondent's Solicitors are managers of the Subject
Properties although have insufficient funds from past lets to put
the Subject Properties in a condition to re-let them and cannot
find the current owners to put them in such funds.
= Appendix 2: Approval by the Applicant's Council Executive to use
Empty Dwelling Management Orders, to apply resources to repair
empty dwellings and to put in place management arrangements with a
Housing Association. Approval also includes evidence of housing
demand
= Appendices 3 & 4: Survey and schedule of condition together with
estimated costs for putting properties in a condition to let.
» Appendices 4 & 5: Draft Empty Dwelling Management Orders
o Letter from the Respondent’s Solicitors to the Tribunal dated 18™ January
2011 confirming that they will not be raising any objections to the application.
The Law
5. The relevant law is contained in sections 133, 134 and Schedule 7 of the Housing Act
2004 and the Housing (Empty Dwelling management Orders) (Prescribed Exceptions
and Requirements) (England) Order 2006.
6. Section 133 states that a local housing authority may make an Interim Empty
Dwelling Management Order in respect of a dwelling which is wholly unoccupied,
which is not owned by a public sector body after it has obtained authority from a
Residential Property Tribunal.
7. Before making an application the authority must:

e “make reasonable efforts” to find out what the owner is intending to do “fo
secure that the dwelling is occupied” and to notify the owner of its intentions to
make an application for an Order (Section 133(3)),

« take into account the rights of the owner and the interests of the wider
community when deciding whether to apply for authorisation.
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10.

Section 134 sets out the matters, which a tribunal must take into account. These are
that:

+ none of the exceptions set out in the Housing (Empty Dwelling management
Orders) (Prescribed Exceptions and Requirements) (England) Order 2006
apply which include: that the property is a holiday home, dwelling genuinely
on the market for sale or where repairs or renovations are being undertaken
(section 134(6)),

» the tribunal must take into account the interests of the community and the
effect that the order will have on the rights of the owner or any third party

¢ the tribunal must be satisfied of the following matters:

= that the dwelling has been wholly unoccupied for at least 6 months or
such longer period as may be prescribed;

« that there is no reasonable prospect that the dwelling will become
occupied in the near future;

» that, if an interim order is made, there is a reasonable prospect that the
dwelling will become occupied

» that the authority has complied with section 133(3) and

» that any prescribed requirements have been complied with

The Housing (Empty Dwelling management Orders) (Prescribed Exceptions and
Requirements) (England) Order 2006 sets out what information has to be provided to
the Tribunal to satisfy it that it has complied with Section 133(3) of the Housing Act
2004 i.e. to tell the owner what the applicant intends to do and what advice has been
given.

If the Tribunal gives authority for the making of an interim Empty Dwelling
Management Order, it may also make an order requiring the applicant to pay “to any
third party specified in the order an amount of compensation in respect of any
interference in consequence of the order with the rights of the third party”

Evidence and Considerations

1.

12.

The Witness Statement of Charlotte Gurney who is a Team Manager in the Private
Sector Housing Department of the Applicant was provided. This statement was not
disputed by Messrs Austin & Carnley who are the solicitors representing the interests
of the Respondents.

Ms Gurney's statement said that the Subject Properties are two of a terrace of four
houses all under common ownership. The Subject Properties have been empty for
many years. The other two properties in the terrace, 105 and 107 Hockliffe Road are
occupied and so are not subject to these proceedings. The Subject Properties had
come to the notice of the Applicant in October 2005 as having been empty for a
period of 6 months or longer as shown from the Council Tax records. Ms Gurney
stated that she had visited the properties on 7" October 2005 and ivy had grown
through the rotten wooden window frames and across the front reception room to the
back wall of the room of 103 Hockliffe Road. However both Subject Properties were
secure against unauthorised entry. She said that inquiries were carried out and it
was found that all four properties were unregistered and that Messrs Austin & Carnley
were representing the owners who are the Respondents. Ms Gurney states that
Messrs Austin & Carnley have been trying to trace the beneficiaries of the estate of
Mrs Percy without success and attaches a number of documents at Appendix 1 of her
Statement.
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14,

15.

16.

17.

Appendix 1 includes Instructions to Counse! and Counsels’ Opinion in 1995 with a
further Opinion in 2008, together with correspondence. Instructions to Counsel and
Counsels’ Opinions indicate that the Subject Properties had originally been
purchased by Harry Richardson on 27" January 1892 and had been mortgaged on
2" October 1893. Harry Richardson died intestate in 1894 and was survived by his
wife Hemmler Esther Richardson and two children Leonard and a daughter. Mrs
Hemmler Esther Richardson married for a second time and became Hemmler Esther
Percy. Counsel stated that the Subject Properties would have passed to Harry
Richardson’s son Leonard Richardson with a life interest to Mrs Percy. Leonard died
in Brazit on 25™ October 1911. Hoopers, International Probate Genealogists were
instructed to find his heirs who would then be the owners of the Subject Properties. In
their final report in 2007 they said they were able to find evidence of Percy Roy
Richardson and Reginald James Richardson who were the sons of Leonard
Richardson but no further information.

It is apparent from Instructions to Counsel and Counsels’ Opinions that in the
absence of Percy Roy Richardson and Reginald James Richardson, Mrs Percy had
received the rents from the Subject Properties on their behalf and in respect of her
own life interest. When on 27" September 1936 she died, the firm of Messrs Newton
& Calcott took out a grant of probate on 23" November 1936 in respect of her estate
and continued to receive the rents and administer the properties. Messrs Newton &
Calcott were incorporated into the firm of Messrs Austin & Carnley who continued this
task. However, the Properties required refurbishment in order to remain in a condition
to let and the rental income was insufficient to cover the cost of this work and
therefore they have been unoccupied for some considerable time.

Counsel's opinion states that there is no evidence that the mortgage was redeemed
or discharged but in any event it is now no longer operative as its enforcement by the
mortgagee is time barred and this opinion is confirmed as being correct in a letter
from the Land Registry dated 30" July 2004. The Land Registry submitted that a
grant of letters of administration de bonis non administrates might be taken out to
administer that part of the estate of Percy Roy Richardson and Reginald James
Richardson that relates to the Subject Properties but Counsel was of the opinion that
this would have technical difficulties as a grant may already have been obtained.
Since there is the possibility of beneficiaries the Treasury Solicitor in a letter dated
15™ May 2003 confirmed Counsel’s Opinion that the Subject Properties could not be
treated as bona vacantia and handed over to the Treasury Solicitor

In conclusion according to the information provided in Appendix 1 Messrs Austin &
Carnley are not able to sell the Subject Properties, or to pass them to the Treasury
Solicitor. They are obliged to hold the Subject Properties for the heirs of Percy Roy
Richardson and Reginald James Richardson until such time as they appear. There is
no third party interest in respect of the Subject Properties now that any enforcement
of the mortgage is time barred provided it was not discharged earlier.

Appendix 2 to Ms Gurney's Witness Statement is a Report dated 15" September
2009 produced under the auspices of the Applicant in respect of the Use of Empty
Dwelling Management Orders in Central Bedfordshire. The Report recommends
extending an Empty Homes Policy and Protocol to Central Bedfordshire currently in
use in South Bedfordshire, which was approved by the Central Bedfordshire Council’s
Executive in September 2009. The Report shows there is high demand for housing in
Central Bedfordshire and that there are community problems of fly tipping,
unauthorised entry, risk of fire and crime in relation to these properties. A copy of the
Protocol was attached to the Report that sets out the enforcement options and the
occasions when an Empty Dwelling Management Order would be considered. A two-
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19.

20.

21.

22.

23.

stage procedure for investigating empty homes is included in the Protocol, which
appeared to have been followed in the present case. The Protocol indicated that
funds had been made available for putting properties in need of refurbishment in a
suitable condition with a view to letting where appropriate. Ms Gurney stated that in
addition to the Report a framework agreement was signed with Pathmeads Housing
Association.

Appendix 3 to Ms Gurney's Witness Statement contained a Report on the Condition
and action to be taken in respect of Subject Properties. The Report contains a
summary of the attempts to find the owners. It was noted that currently Messrs Austin
& Carnley hold the Properties until the owners can be found. The description gives a
statement as to their poor condition supported by photographs and the inability to re-
let them as they stand. The Properties are believed to have been unoccupied for 16
years. Complaints have been received from neighbours about the condition of the
Subject Properties together with requests to purchase them. The Solicitors have
shown they are keen to work with the Applicant to find a solution to the difficulties and
either have a Compulsory Purchase Order or an Empty Dwelling Order made in
respect of them. The Applicant stated that its intention was to obtain an Empty
Dwelling Management Order put the Subject Properties in repair and let them with a
view to reclaiming the cost of the repairs through the rental.

The Report also refers to 105 and 107 Hockliffe Road. Tenants who have been
resident for over 20 years occupy these properties on protected tenancies with rents
below the market value due to the Tenants having funded necessary repairs
themselves over the years. A recent survey had been carried out on these properties
and hazards identified under the Health and Safety Rating System. As a result it is
intended to serve an Improvement Notice. The Applicants will then carry out the
repairs in default and the cost of the repairs will be recorded against the properties.

The Report refers to discussions with Messrs Austin & Carnley in respect of 101, 103,
105 and 107 Hockcliffe Road. The Solicitors have been unable to fund any work
needed because their lack of title has meant that they could not mortgage the
properties. Although due to the Tenants efforts 105 and 107 are in reasonable
condition and are occupied nevertheless 101 and 103 require substantial works,
which go beyond grants that could be obtained to put them in a letting condition.

Appendix 4 of Ms Grundy's Statement is a Schedule of Condition, which includes
estimated costs to be incurred in refurbishing the properties with a view to letting.

Appendices 5 and 6 are the draft Interim Empty Dwelling Management Orders for 101
and 103 Hockliffe Road respectively.

A letter from the Respondent's Solicitors to the Tribunat dated 18" January 2011
confirmed that they will not be raising any objections to the Application.

Decision

24.

The Tribunal finds that the Applicant has made reasonable efforts to find out who the
owner is, what he or she intends to do to secure that the dwelling is occupied and to
notify the owner of the Applicant's intentions to make an application for an Order
under Section 133. The Applicant has demonstrated this through the efforts made by
Messrs Austin & Carnley in attempting to locate the heirs of the last known owners
and by informing Messrs Austin & Carnley who currently hold the Subject Properties
for the owners, of its intended actions. The Tribunal finds that the Applicant has taken
into account the rights of the owner by assessing the options available to it and by
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of the owner in the Subject Properties, rather than obtaining a Compulsory Purchase
Order, which would extinguish the owner’s rights in return for compensation. The
Tribunal finds that the Applicant has taken into account the interests of the wider
community when deciding whether to apply for authorisation by deciding to
modernise the properties and reclaiming the cost through the rental ensuring that the
Properties are brought up to a satisfactory standard as soon as possible and reducing
the risk of bfight to the area.

25. The Tribunal finds that none of the exceptions set out in the Housing (Empty Dwelling
management Orders) (Prescribed Exceptions and Requirements) (England) Order
2006 applies. 1t also finds that there are no third party interests.

26. The Tribunal is satisfied as follows:
* The Subject Properties have been wholly unoccupied for at least 6 months.
« There is no reasonable prospect of the Subject Properties becoming occupied
in the near future in their present condition.
« [f an interim order is made, there is a reasonable prospect that the dwelling
will become occupied.

27. The Tribunal therefore authorises the Applicant to make an Interim Empty Dwelling
Management Order in the form as set out in Appendices 5 and 6 annexed to the
Witness Statement by Ms Gurney.

Compensation

28. The Applicant does not ask the Tribunal to make an order for compensation. The only
person who might be affected by the Order is the Respondent whose interests are
preserved by the Order and who should gain modernised and let properties should he
or she appear to claim them in the future.

@Morns, Chdlrman

Date: 5 M C/Mﬁ A0/l/




