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Case Number':- ~~.CAM/34UB/HIN/2010/OO1O
Appeal: An appeal agalnst the service of an Improvement Notlce ‘
served under section 11 of the Housing Act 2004 [Housing
Act 2004, ss 11 & 13 & Sch 1, Pt 3]

Tribunal: “rss MEeJR:Morris LLB LLM PhD (Chalrman)
B - ..» Mr RT Brown FRICS: e s
Mr R Sleigh

Date of Hearlng 18" March 2011

Appeliant: v Mr Ranblr S Parmar Applrcant
Mr Derrick & Ms Hall assisting the Applicant

Respondent’s

Representative: Mr Simon Aley, Head of Legal & Democratic Services
Ms Amy Plank, Senior Environmental Health Officer
Ms Laura Walker,"Environmental Health Technician’

ORDER AND STATEMENT OF REASONS

Order: The Trlbunal Orders that the Improvement Notlce dated 11" November
P 2010 be confirmed - : ceonl

Appeal

1. Th|s is an Appeal agalnst an Improvement Notrce dated 11th November 2010,
- (reférred to in these reasons as-the Second Improvement Notice) under Schedule 1
Part 3 of the Act. Corby Borough Council (“the Respondent”) served the Notice on Mr
Ranblr Parmar (“the Apphcant”) the owner of the Property

2. The Appeal was dated 29th November 2010 The Appeal was recelved more than 21
days after the erid.of'21:days -commencirig with the date on which the Improvement
“:Notice was served: ©n:20" January 2010-a-Tribunal noted:.
a) that the application was dated before the expiry of the 21day perlod and was

0 received 3 working days: after: the ‘end of the said:period.-: L
b) the fact that the guidance notes served with the Improvement notlce do not make
it clear that the 21days commences. with.the date of service and
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c) the medical evidence produced that the Applicant was suffering from depression
at the time

The Tribunal ordered that the application be accepted as if it had been made within
the 21day period.

The Law

4.

10.

The legislation relating to the issues raised is Part 1 Chapter 1 and Chapter 2
Housing Act 2005.

Part 1 of the Act established a system for assessing housing conditions and
enforcing housing standards. The assessment is undertaken by a Housing Health
and Safety Rating System, which entails classifying hazards according to a Hazard

“Score — a numerical representation of the overall risk of the hazard. The Score is

based on the evaluation of the likelihood of an occurrence and of the probable
spread of harms that could result.

Those hazards which score 1000 or above (Bands A-C) are classed as Category 1
hazards. If a local housing authority makes a Category 1 hazard assessment, it is
mandatory under section 5(1) for it to take appropriate enforcement action. Hazards
with a score below 1000 (Bands D-J) are Category 2 hazards, in respect of which the
authority has discretion to take enforcement action.

Section 3:

(1) A Local Housing authority must keep the housing conditions in their area
under review with a view to identifying any action that may need to be taken
by them under subsection (2).

Subsection 2 amongst other actions provides for the Authority to take action under
Part 1 of the Act.

Section 4

(1) (a) as a result of any matter of which they have become aware in carrying out
their duty under section 3 or
(b) for any other reason
that it would be appropriate for any residential premises to be inspected with
a view to determining whether any category 1 or 2 hazard exists on those
premises the authority must arrange for such an inspection to be carried out.

Section 5:

(1) If a local housing authority consider that a category 1 hazard exists on any
residential premises, they must take the appropriate enforcement action in
relation to the hazard.

(2) In subsection (1) “the appropriate enforcement action” means whichever of
the following courses of action is indicated by subsection (3) or (4) —

(a) serving an improvement notice under section 11,
[Other Remaining provisions relate to other actions not relevant to this application]

Section 7

(1) The provisions mentioned in subsection (2) confer power on a local housing
authority to take particular kinds of enforcement action in cases where they
would consider that a category 2 hazard exists on residential premises

(2) The provisions are-
(a) section 12 (power to serve an improvement notice)




[image: image3.png]11.

[Other provisions relate to actions not relevant to this application]

Sections 11 and 12 provide that an improvement notice is a notice requiring the
person on whom it is served to take such remedial action in respect of the hazard
concerned as is specified in the notice.

Inspection

12.

13.

The Tribunal inspected the Subject Property on 18" March 2011 in the presence of
the Appellant and the Respondent’s Representatives. There is pedestrian access
only to the front of the Subject Property and the rear backs on to a road. The Subject
Property is a two storey linked home of brick exterior partly under a pent roof and
partly under a flat roof. It did not appear to be of traditional construction. The
windows were upvc in wooden frames and the rainwater goods upvc. There is a
garden at the rear, which is in a poor state. Access to the garden is via a side
entrance and- a gate at the rear of the garden gives access to the road. Externally the
Subject Property was in fair condition.

The Subject Property comprises a hall from which stairs rise to the first floor, a living
room, kitchen, and utility room and wc on the ground floor. On the first floor there are
four bedrooms, one with an en suite toilet and washbasin and a bathroom. Internally
the Subject Property was in generally poor condition. It was unoccupied but there
was debris left from the previous Tenants. The kitchen and bathroom are dated. The
living room has signs of damp. Space heating is by electric night storage heaters
and water heating by electric immersion. Part of the ceiling had partially collapsed in
the front middle smallest bedroom upstairs and the plasterboard was still on the floor.
This collapse was the subject of an Improvement Notice dated 11" November 2010

Background to the making of the Improvement Notice

14.

15.

16.

On 13" January 2010 the Respondent received a complaint regarding the condition
of the Subject Property from the Tenants as a result the Respondent’s
Representative carried out an inspection on 15" January 2010 at 11.00 in the course
of which she identified hazards. Following subsequent letters and visits it was
established that no works had been carried out and therefore an Improvement Notice
(The First Improvement Notice) was served on 12" August 2010 in relation to the
hazards of Damp and Mould Growth and Excess Cold.

On 1% November 2010 a telephone call was received from the Tenant stating that the
conditions in the Subject Property had worsened and that a ceiling had collapsed. On
2" November 2010 at 12.30 p.-m. Ms Walker and Ms Todd, the Respondent’s
Housing Renewal and Energy Efficiency Officer visited the property to check
compliance with the Improvement notice served on 12t August 2010. It was evident
that no work had been carried out and that the conditions in relation to the Damp &
Mould had been exacerbated due to the partial collapse of the ceiling in the front
middle smallest bedroom upstairs. Ms Walker carried out a Housing Health and
Safety Rating System calculation in which Category 2 Hazards were identified of
Structural Collapse and Falling Elements. As a result of this assessment an
Improvement Notice was served on 11% November 2010 (The Second Improvement
Notice). The Notice was operative from 9" December 2010 and the works were to be
completed by 6™ January 2011.

On 19" November 2010 a referral was made concerning the state of the Subject
Property by the Respondent’s Housing Department. The same day Ms Walker
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18.

attended the Subject Property and reported on its condition to the Housing
Department. On 23 December 2010 Ms Walker re-inspected the Subject Property
with Ms Plank, the Respondent’s Senior Environmental Health Officer. Due to the
condition of the Subject Property an Emergency Prohibition Order was served on the
same date.

On 14" January 2011 Ms Walker made a compliance inspection of the Subject
Property with Ms Plank when it was found that no works had been carried out in
order to comply with either of the Improvement Notices dated and served 12" August
2010 or 11" November 2010.

The Tribunal noted from the file that, due to the works not having been carried out, a
Prohibition Notice was served dated 23 December 2010.

The Improvement Notices

19.

20.

The Improvement Notice dated 12™ August 2010 (This first Improvement Notice is
not the subject of the Appeal but led to a second Improvement Notice which is the
subject of the Appeal) identified a:
Category 1 Hazard of Damp and Mould Growth
 The deficiency giving rise to the hazard was penetrating damp from the roof
visible in all four bedrooms, the bathroom and upstairs hallway on the walls and
ceilings. There was evidence of damp coming from the roof in the top right
hand corner of the living room. There was also damp on the walls of the kitchen
and ground floor.
e The remedial action required was:

o To investigate the cause of the damp in all four upstairs bedrooms,
bathroom and hallway and downstairs toilet and kitchen and then make the
necessary repairs to prevent further damp occurring. There was evidence
to suggest that this is coming from the roof and the repair or replacement
of the roof was required as necessary.

e To remove all mould growth and defective plaster in all the rooms referred
to and re-plastering to match existing, finished with a smooth set coat flush
with adjacent areas was required.

Category 1 Hazard of Excess Cold
e The deficiencies giving rise to the hazards were that the storage heaters in the
living room, two bedrooms and in the upstairs hallway were broken and not
providing heat to the rooms.
e The remedial action required was to provide a heating system to all habitable
rooms. :
o The remedial action was to be completed by 20™ October 2010.

The Improvement Notice dated 11" November 2010 (This second Improvement
Notice is the subject of the Appeal) identified a:
Category 2 Hazard of Structural Collapse and Falling Elements
« The deficiency giving rise to the hazard was the ceiling to the small bedroom is
defective and has now collapsed in part.
¢ The remedial action required is the repair/replacement of the ceiling by
removing the defective plaster, re-board and skim to match existing ceiling,
finishing with a smooth set coat flush with adjacent areas
e The remedial action to be completed by 8" January 2011.
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21.

22.

23.

24.

25.

26.

27.

The Appellant stated in the Application that the Tenants had not made any monthly
rental payments since the commencement of their tenancy in November 2009. These
arrears started prior to any notices being served. The Applicant had taken County
Court Action against the Tenants for possession of the Subject Property and in order
to carry out works. The Tenants had denied access to the Subject Property on
numerous occasions.

Electric heaters and dehumidifiers had been provided prior to the First Improvement
Notice on 12" August 2010 in order to mitigate the Damp and Mould which he
submitted was due to the Tenant'’s life style i.e. having the tumble dryer continuously
on in the hallway where there is no vent. He further stated that the problem had been
exacerbated by the Tenant’s failure to use the de-humidifier and heater.

Remedial works to the roof and the issues regarding mould growth have been carried
out. The Applicant said that he had endeavoured to resolve the problems even
though the Tenants have been in breach of their tenancy agreement. He said that the
Tenant’s son who used to climb out of the bedroom window and on to the main flat
roof caused the damage to the roof.

The Appellant added that he believed that the Tenants deliberately caused these
problems to secure alternative accommodation.

The Appellant provided a written statement dated 11" February 2011 in response to
the Directions issued by the Tribunal on 20" January 2011 stating that he had not
prior knowledge that the ceiling had collapsed when he received the Second
Improvement Notice dated 11" November 2010. Although he had not had prior
knowledge he had previously attended the Subject Property with a contractor from
Friday 22" January 2010 to check out remedial works on the flat roof. Another
contractor made a visit on 19" August 2010 who made further visits but was unable
to obtain access. The Appellant said that he had made regular visits to the Subject
Property until his relationship with the Tenants deteriorated and he appointed Mr W
Resnic of Lionheart ICC (also of Plant Property Letting Agency) to act on his behalf
on 15" May 2010. The statement also confirmed points made in the Application.

The Appellant also provided a written statement in which he stated that he had let the
Subject Property to Mary O’Gormley in August 2007 to which he added her daughter,
Clair Laidlaw on 2" November 2009. Mrs O’Gormley had rent arrears at this time
due to some difficulty with her housing benefit claim. From 2" November 2009 until
they were evicted on 1% March 2011 neither Tenant paid any rent. The Appellant said
that his relationship started to break down with them in January/February 2010.

The Appellant said that he received an informal notice to carry out repairs from the
Respondent dated 18" January 2010. He said that he washed the walls with mould
remover, supplied the tenants with five heaters and three humidifiers and engaged
Jace Developments to carry out repair work to the roof. As the storage heaters were
now working the Appellant said that he did not think that he needed to install gas
central heating as the informal notice stated. After the works were completed he said
his relationship with the Tenants completely broke down. The Tenants had informed
the Appellant that they were having difficulty with Housing benefit claim and the
Appellant sought to investigate this. He also tried to instruct an agent, Mr Resnic, to
manage the Subject Property in May 2010. As the Appellant had not received any
rent he said that he commenced proceedings for possession by serving a notice by
post on 26" June 201 and personally by Mr Resnic on 3™ July 2010. An order for
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26.

27.

28.

29.

30.

31.

I

possession Was made on 18t January 201 1 and possession Was obtained by
enforcement on 18t March 2011.

On 12" August 2010 the Appellant said the Respondent served the First
improvement Notice. The Appeliant stated that he had genuinely thought that he had
resolved the repair issues. He instructed Sean Kavannagh of Kav Developments t0
visit the Subject Property on 27" August 2010 to carry out an assessment of the
works to be done. Following this assessment it was agreed that Mr Kavannagh would
<tart work on 13" September 2010. The Appellant said that he received a letter from
Mr Kavannagh dated 17" February 2011 (a copy of which was provided) stating that
he had attended the Subject Property on numerous occasions but had not been able
to carry out the works as he had not been allowed access.

The Appellant conceded that he had not contacted the Respondent on receiving
either the First improvement Notice of 12t August 2010 or the Second improvement
Notice of 11" November 2010 or the Emergency Prohibition Order dated 23

December 2010. He said that he appremated he should have contacted the

Respondent put he was suffering from depression as he was the subject of dismissal
procedure from the Respondent for whom he had had worked for over 21 years.

He added that he had 9 properties that he had rented out over 4 years and had not
had any major complaints regarding repairs.

The Appellant submitted three witness statements as follows:

Sean Kavannagh of Kav Construction stated in his witness statement dated 10"
March 2011that he had been asked by the Appellant to carry out works in August
2010 following the service of the jmprovement Notice. Mr Kavannagh said that he
visited the Subject property in August 2010 to make an assessment of the work
needed and found the Tenant to be “hostile, unfriendly and very unhelpful’. He said
that he had made arrangements to start work on 13" September 201 and wrote to
the Tenants and confirmed they were available on that day. On 13" September he
went to the Subject Property but could not gain access. He said that he visited the
Subject Property at least 120 15 times in order to gain access to carry out the
repairs but could not do so. Sometimes someone was in the house but they refused
to answer.

Wayne Reshic of Planet Property letting agency stated in his witness statement
dated 11" March 2011 that he had been instructed by the Appellant in May 2010 to
act as his Agent. He said that he attempted to make contact with the Tenants and
called often, about 12 to 15 times, to visit as he lived on the same estate, to se€ if he
could inspect the Subject Property and ask about the rent payments. On one
occasion there was someone in but they refused to answer the door. He said he
telephoned them about 18 to 20 times but his calls were not answered and he was
only able to leave voicemails from which there was no response. He said he was

able to personally serve notice seeking possession on the Tenant on 3¢ July 2010.

Joe Gillies of Jace Developments stated in his witness statement dated 10" March
2011 that he visited the Subject Property on 4%t February 2010 to assess work that
the Appellant had asked him 10 carry out. He said that he carried out all the work and
provided to invoices dated 12™ February 2010 for putting water proof sealant on the
flat roof an another dated 20" February 2010 to put the storagé heaters in order and
advised the Tenants on the proper use of the vents and tumble dryer.
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A written statement was prepared by the Appellant’s sister Ms Rita Parmar and
submitted on the day confirming the points mentioned in the documentation already
produced by the Appellant to assist him in his presentation at the Hearing. Mr Derrick ’
and Ms Hall supported the Appellant reiterating that he had not been able obtain
access to the Subject Property to carry out the work and that he had been very
unwell.

Respondent’s Case

33.

34.

35.

36.

At the Hearing the Respondent’s Representatives confirmed the background to the
serving of the First and Second Improvements Notices. It was stated that the First
Improvement Notice related to a Category 1 Hazard in respect of which the
Respondent had a duty to take enforcement action. The Second Improvement
Notice, which was the subject of the appeal, related to a Category 2 Hazards. It was
accepted that in respect of Category 2 Hazards the Respondent only had a power to
take enforcement action. It was considered appropriate to take enforcement action in
the present circumstances because the Appellant had not made any contact with the
Respondent’s officers.

In response to the Appellant’s statement that he was not able to obtain access the
Respondent’s Representatives stated that the remedial action for the First
Improvement Notice required outside work to be undertaken, if this work had been
carried out then the internal work which was the subject of the Second Improvement
Notice might not have been necessary. The Respondent’s Representatives added
that having received the Improvement Notice the Appellant should have taken
enforcement action under the tenancy agreement to gain access to carry out the
repairs.

In reply to a question from the Tribunal the Respondent’s Representatives stated that
the Respondent did not have funds to carry out work itself and then either seek
reimbursement from the owner or place a charge against a property. It therefore
sought to use the enforcement procedure to require owners of properties to carry out
the work identified to remedy the hazards.

The Respondent ‘s Representatives sought their costs under Schedule 13 paragraph
12 and provided a statement of costs incurred in relation to the proceedings
amounting to £7,000.

Decision

37.

38.

The Tribunal found that the Appellant accepted that works were required to remedy
hazards that had been identified firstly in the informal improvement notice and
secondly in the First and Second improvement Notices. The Tribunal also found from
its inspection evidence that such remedial works were needed notwithstanding that
some of which had already been carried out by that time. Therefore, the Tribunal
found the information put forward by the Respondent by way of background to those
Notices and the content of those Notices to be a matter of fact.

The Respondent had a duty to serve the First Improvement Notice but only had a
power to serve the Second Improvement Notice. The Tribunal considered whether
the remedial action in respect of the First Improvement Notice covered that required
in the Second Improvement Notice. If it did then it may not be appropriate for the
Respondent to exercise its discretion in serving the Second Improvement Notice
because the Second Notice would relate to the same deficiency and require the
same remedial action.
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40.

41.

42.

43.

In the present circumstances; the:Tribunai foiind that the Second Improvement Notice
identified a different hazard, Although the hazard.appeared to be caused by the
same defect identified in the First Improvement Notice this was not certain because
no-communication had been received from the Appellant, notwithstanding attempts to
contact him, with regard to the investigative work required in the First Improvement
Notice. In-addition the remedial action required in the Second Improvement Notice
was more extensive than that required in the First. Since the Appellant had not
responded to the First Notice it was found reasonable to specify the further works
required by serving a Second Notice. Therefore, although it only had a power to
serve the Second Improvement Notice nevertheless, the Tribunal determined that it
was reasonable for the Respondent to exercise its power to take enforcement action.

The Tribunal is sympathetic to the Appellant’s personal circumstances and are aware
of potential conflicts of interest, as the Respondent is the enforcing body and the
Appellant’s past employer. However, the Tribunal did not consider the personal
circumstances a reason for an experienced landlord, like the Appellant, to fail to
comply with this legislation. The Tribunal did not consider that the discretionary
element in exercising the power to serve the Second Improvement Notice was
exercised improperly taking into account the admitted failure to communicate with the
Respondent and the deterioration in the Subject Property which resulted in new
hazards, whether or not arising from the same defect, and requiring more extensive
remedial work.

The Tribunal was of the opinion that the Appellant was aware of the action to be
taken in these circumstances. He knew that either he or an authorised professional
person needed to communicate with the Respondent and the Tenants or take
enforcement action against the Tenants to ensure that access was obtained and the
work was done to comply with Notices. The Appellant instructed a contractor and a
managing agent but he was either not well served by these persons or he did not
instruct them clearly enough or give them sufficient authority to do what was
necessary to comply with the Improvement Notices.

The Tribunal therefore confirm the Second Improvement Notice served on 11%
November 2010, which is the subject of this appeal.

The Tribunal considered the circumstances in which costs may be awarded under
Schedule 13 paragraph 10 and found that the Appellant had not acted frivolously,
vexatiously abusively, disruptively or otherwise unreasonably in connection with the
proceedings. Therefore no order for costs was made.

W'Mornswcyralrman)—~ :

Dated: 10" May 2011





