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RESIDENTIAL PROPERTY TRIBUNAL
OF THE
NORTHERN RENT ASSESSMENT PANEL

DECISION OF THE RESIDENTIAL PROPERTY TRIBUNAL ON AN
APPLICATION UNDER SECTION 73(5) OF THE HOUSING ACT 2004

Applicants: Gary Clarke
Michael Morris
Erica Van Drunen
Zoe Nichol
Luisa LeBrocqg

Respondent: BC3.01 Limited {Landlord)

Subject property: 44 Dean Patey Court, Cathedral Campus,
Liverpool L1 7BT

Date of application to

Tribunal: 7 January 2011
Directions |ssued: 2 February 2011
Tribunal: Mr G. C. Freeman (Chairman)

Mr W.T.M Roberts. F.R.1.C.S

Decision

The Tribunal has determined that, by way of a rent repayment order
made under section 73 (5) of the Housing Act 2004, the
Respondent, BC3.01 is required to pay to the Applicants, the
following sums:-

Mr Gary Clarke £630.00
Mr Michael Morris £630.00
Ms Erica Van Drunen £Nil

Ms Zoe Nichol £630.00

Ms Luisa LeBrocq £Nil
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These are the Reasons for the decision on an application made to the
Residential Property Tribunal (“the Tribunal”} by the Applicants under
Section 73 of the Housing Act 2004 (“the Act)” for a Rent Repayment
Order (*RRQ") in respect of the subject property.

On 6 April 2006 Part 2 of the Housing Act 2004, introduced a new regime
for the mandatory licensing of certain houses as defined in the Act. The
Act contains criminal and civil sanctions for non-compliance. A person
who controls or manages a house required to be licensed and which is
not licensed commits an offence and is liable on conviction to a fine not
exceeding £20,000.00 (Section 72(6)).

An occupier of an unlicensed property who has paid periodical
payments, in respect of such occupation, during a period whilst an
offence under Section 72 (1} is being committed, may seek to recover
those payments by way of a Rent Repayment Order ("RRO"). The
jurisdiction to make an RRO is exercisable by a Residential Property
Tribunal {"RPT").

On 25" November 2010 the Respondent, together with MCR2 Limited,
was convicted at Liverpool City Magistrates Court of an offence of being
controlter/manager of a house in multiple occupation (*HMQ") without as
licence under Section 72 (1) of the Act which was committed on 23™
March 2010 namely that of having control of or managing a house which
was required to be licensed under the Act under Section 61(1) but was
not so licensed. The Respondent was fined £2,500.00 for the offence
plus £1338.00 costs and £15.00 victim surcharge.

5. The Tribunal issued directions to the parties. Both parties made written

submissions to the Tribunal. These were copied to the parties.

The Law

B.

The Housing Act section 73 (5) allows the occupant of an HMO to make
an application to the Residential Property Tribunal for a rent repayment
order if the property is unlicensed at the relevant time provided that the
application is made within the period of 12 months beginning with the
date of the conviction (section 73 (8} (c)}. The amount to be repaid is
such amount as the Tribunal consider s reasonable in the circumstances,
subject to subsections 74(6) to (8)

Section 74 (8) (b) states that a Tribunal must be satisfied that:-

“the occupier paid , to a person having control of, or managing the HMO ,
periodical payments in respect of the occupation of part of the HMO
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was being committed in relation to the HMO. . .” [emphasis added]

By Section 74 (8) (c) a Rent Repayment Order may not require payment
of any amount in respect of any time falling outside the twelve months
ending with the date of the occupier's application under section 73
(5).Under section 73 (1) (b} and 73 (2) {(b) the HMO is no longer
considered unlicensed when an application for a licence has been duly
made and the application is still effective.

The Tribunal’s determination

10.

No hearing was requested by any party.

The Tribunal considered the possibility of exceptional circumstances
which would make the payments unreasonable for the landlord to pay
under section 74 (4). The Respondent submitted that it had only acquired
the Property on 3" February 2010 and had not received any rent from
the previous owner in respect of any prior period. The Tribunal
considered that an apportionment of rent paid in advance should have
been made on completion of the Respondent's acquisition. If such
apportionment did not take place, this was the Respondent’'s fault and
was not an exceptional circumstance within the meaning of section 74(4)
of the Act. However, the Tribunal determined that it was reasonable for
the Respondent not to have to repay rent in respect of the period when it
was not in control of, or managing the HMO, in other words, in respect of
the period prior to its acquisition of the Property on 3™ February 2010.

11. The applications under section 73 (5) were received within 12 months of

12

13.

14,

15.

the conviction of the Respondent.

. The Respondent applied for a licence on 7™ April 2010.

The application was made to the RPT on 7" January 2011. Repayments
can only be ordered for rents paid for the twelve months before the date
of the application — that is between 7™ January 2010 and 7 April 2010.
("the liability period”). After this date the property was not unlicensed
within the terms of the Act and, therefore, no rent could be repayable
under a Rent Repayment Order outside this period.

The tenancies came to an end in July 2010. The actual date of
termination is irrelevant because of the Respondent’'s application for a
licence on 7™ April 2010,

The Respondent submitted that the Tribunal could not take into account
any payments made by the Applicants made prior to 7% January 2010 in
view of section 74(8)(b) above. The Tribunal agreed with this
submission. With the exception of Ms LeBrocq, the Applicants submitted
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17.

18.

19.

evidence of payment of rent for the respective tenancies. The Tribunal
considered each applicant's payment of rent as follows:-

Mr Clarke.

Mr Clarke submitted evidence of payment of rent during the liability
period by visa debit slips for £490.00 made on 2™ September 2009 and
£1190.00 made on 27 January 2010. The former was outside the liability
period. The latter was made within the period. Mr Clarke’'s rent was
£70.00 per week. The Tribunal considered it was reasonable to require
the Respondent to repay rent for the period from 3™ February 2010 to 7"
April 2010, a period of nine weeks. During this period:-

a) The Respondent was both in control of the Property for the purposes
of the Act, and
b) committing an offence under the Act.

Accordingly the Tribunal made a rent repayment order in the sum of
£630.00 in respect of Mr Clarke's tenancy.

Mr Morris.

Mr Morris submitted a copy of a bank statement showing a debit of
£840.00 on the 23™ October 2009 and £1190.00 on 25" January 2010.
The former was outside the liability period. The latter was made within
the period. Mr Morris’ circumstances are the same as for Mr Clarke. The
Tribunal therefore made an order for the repayment of rent in the sum of
£630.00

Ms Van Drunen .

Ms Van Drunen stated by email dated 22 January 2011, that she paid all
her rent in advance by two payments on the same day, namely
September 14" 2009. She also submitted copies of Delta card payments
for these dates. These disclose that no payment was made during the
liability period. Accordingly the Tribunal could not make an order for
repayment of rent in her case.

Ms Nichol.

Ms Nichol submitted copies of two receipts - one undated for £532.00
and one dated 27" October 2009 for £1020.00. The payment schedule
supplied by the Respondent confirms the payment of £532.00 on 11"
September 2009 and records receipt of £1086.71 on 25™ January 2010,
£429.04 on 12" May 2009 and £31.67 on 21 May 2009. The last three
payments (Total £1547.42) were within the liability period. Ms Nichol's
circumstances are the same as for Mr Clarke. The Tribunal therefore
made an order for the repayment of rent in the sum of £630.00.
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Ms LeBrocq did not submit any evidence of payment of rent during the
liability period. The Tribunal therefore made no order for repayment of
rent in her case.

G. C. Freeman
Chairman

10" May 2011
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