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DECISION


The Tribunal has determined that by way of a rent repayment order made under section 73(5) of the Housing Act 2004, the Respondent, Mr. A D Welch is required to pay the following sums to the named Applicants :-



Shannan Leach, 
£378.74
Krista Turney, 

£378.74

Shelley Warne

£378.74
Reasons for decision

Introduction
1. These are the reasons for the decision on an application made to the Residential Property Tribunal (“the Tribunal”) by Shannan Leach, Krista Turney and Shelley Warne (“the Applicants”), under section 73 of the Housing Act 2004 (“the 2004 Act”), for a Rent Repayment Order in respect of the premises at 9 Claremont Avenue, Leeds, LS3 1AT (“the subject property”).

2. On 6 April 2006, Part 2 of the Housing Act 2004 (“the Act”) introduced a new regime for the mandatory licensing of certain houses in multiple occupation (“HMO”) as defined in the Act.  The Act contains criminal and civil sanctions for non-compliance. A person who controls or manages a licensable HMO which is not licensed commits an offence and is liable on summary conviction to a fine not exceeding £20,000. (Section 72(1)(6)). 
3. Furthermore, a local housing authority (“LHA”), or an occupier of part of an HMO, who has paid housing benefit or periodical payments respectively, in respect of such occupation, during a period whilst an offence under section 72(1) was being committed, may seek to recover those payments by way of a rent repayment order (“RRO”). (Sections 73 and 74 of the Act). The jurisdiction to make a RRO is exercisable by a rent assessment committee constituted in accordance with schedule 10 of the Rent Act 1977 which, when exercising that function, is known as a residential property tribunal. (Section 229 Housing Act 2004).

4. On 15 December 2008, Mr .Anthony David Welch, of Parklands, Hendon Wood Lane, Mill Hill, London N7 4HR pleaded guilty to the offence and was convicted at Leeds Magistrates’ Court, under section 72(1) of the Act, of having control of or managing a house in multiple occupation on 4 February 2010 which was required to be licensed under that Part of the Act but was not so licensed. That property was 9 Claremont Avenue, Leeds, LS3 1AT of which Mr A D Welch was the landlord. Mr. Welch was fined £10,000.

5. The Respondent granted the Applicants and two other persons an assured shorthold tenancy of  the subject property through his management agents Cityred Ltd and / or City Red Ltd both of 35 Cromer Terrace, Woodhouse Lane, Leeds, LS2 9JU for 12 months from 1 July 2009 at a rent of £1,600 per calendar month with each tenant paying £320 per calendar month towards the rent reserved
The Application

6. By their application to the Tribunal, dated 7 February 2011 the applicants request a rent repayment order under section 73(5) of the Housing Act 2004. The Applicants supplied the Tribunal with a certificate of conviction for the offence under section 72(1) of the Act, a copy of the Tenancy Agreement, and copies of their respective bank statements showing the rent payments to the Landlord’s agents for the period from 1 July 2009 to 16 March 2011 when the Leeds City Council received the completed application for an HMO licence for the subject property and the HMO Licence was granted by the Leeds City Council on 31 March 2010.
7. The Tribunal issued Directions to the parties on 3 March 2011 stating that the matter would be dealt with by way of a determination on the basis of the written evidence without the need for an oral hearing unless any party requested one. No party requested an oral hearing and therefore the Tribunal proceeded to consider the matter on the basis of the written representations made in response to the Directions.

The law

8. The relevant law is contained in sections 61, 72, 73 and 74 of the 2004 Act which so far as material provide as follows. 

s.61 Requirement for HMOs to be licensed
(1) Every HMO to which this Part applies must be licensed under this Part unless: -

(a) a temporary exemption notice is in force in relation to it under section 62, or

(b) an interim or final management order is in force relating to it under Chapter 1 of Part 4
(2) A licence under this part is a licence authorising occupation of the house concerned by not more than a maximum number of households or persons specified in the licence. …………………

s. 72 Offences in relation to licensing of HMOs
(1)  A person commits an offence if he is a person having control of or managing an HMO, which is required to be licensed under this Part (see section 61(1)) but which is not so licensed ………………………………………….

(4) In proceedings against a person for an offence under subsection (1) it is a defence that, at the material time –

(a) a notification had been duly given in respect of the house under section 62(1) or

(b) an application for a licence has been duly made in respect of the house under section 63

and that notification or application was still effective (see subsection (8)).

 (5) In proceedings against a person for an offence under subsection (1)…..it is a defence that he had a reasonable excuse -

(a) for having control of or managing the house in the circumstances mentioned in subsection (1) ……………………………………………..

(8) For the purposes of subsection (4) a notification or application is “effective” at a
     particular time if at that time it has not been withdrawn, and either –

(a) the authority have not decided whether to serve a temporary exemption notice, or (as the case may be) grant a licence, in pursuance of the notification or application, or

(b) if they have decided not to do so, one of the conditions set out in subsection (9) is met.

(9 The conditions are –

(a) that the period for appealing against the decision of the authority not to serve or grant such a notice or licences (or against any relevant decision of a residential property tribunal) has not expired, or

(b) that an appeal has been brought against the authority’s decision (or against any relevant decision of such a tribunal) and the appeal has not been determined or withdrawn.

10) In subsection (9) “relevant decision” means a decision which is given on an appeal to the tribunal and confirms the authority’s decision (with or without variation).
s.73 other consequences of operating unlicensed HMOs: rent repayment orders
(1) For the purposes of this section an HMO is an unlicensed HMO if –

(a) it is required to be licensed under this Part but is not licensed, and

(b) if neither of the conditions in subsection (2) is satisfied

(2) The conditions are –

(a) that a notification has been duly given in respect of the HMO under section 62(1) and that notification is still effective (as defined by section 72(8));

(b) that an application for a licence has been duly made in respect of the HMO under section 63 and that application is still effective (as so defined).

(3) No rule of law relating to the validity or enforceability of contracts in circumstances involving illegality is to affect the validity or enforceability of –


(a) any provision requiring the payment of rent or the making of any other periodical payment in connection with any tenancy or licence of a part of an unlicensed HMO, or 

(b) any other provision of such a tenancy or licence.

(4) But amounts paid in respect of rent or other periodical payments payable in connection with such a tenancy or licence may be recovered in accordance with subsection (5) and section 74.

(5) If -

(a) an application in respect of an HMO is made to a residential property tribunal by the local housing authority or an occupier of a part of the HMO, and 

(b) the tribunal is satisfied as to the matters mentioned in ………….subsection (8)

the tribunal may make an order (a “rent repayment order”) requiring the appropriate person to pay to the applicant the periodical payments paid as mentioned in subsection (8)(b), as is specified in the order (see section 74(2) to (8)).……………………………
(8) If the application is made by an occupier of a part of an HMO, the tribunal must be satisfied as to the following matters –

(a) that the appropriate person has been convicted of an offence under section 72(1) in relation to the HMO, or has been required by a rent repayment order to make a payment in respect of housing benefit paid in connection with occupation of a part or parts of the HMO,

(b) that the occupier paid, to a person having control of or managing the HMO, periodical payments in respect of occupation of part of the HMO during any period during which it appears to the tribunal that such an offence was being committed in relation to the HMO, and 

(c) that the application is made within 12 months beginning with –

(i) the date of conviction or order, or 

(ii) if such a conviction was followed by such an order (or vice versa), the date of the later of them.
s.74 Further provision about rent repayment orders

(1) This section applies in relation to rent repayment orders made by residential property tribunals under section 73(5).
(2) Where, on an application by the local housing authority, the tribunal is satisfied –

(a) that a person has committed an offence under section 72(1) in relation to the HMO, and

(b) that housing benefit was paid (whether or not to the appropriate person) in respect of periodical payments payable in connection with occupation of a part or parts of the HMO during any period during which it appears to the tribunal that such an offence was being committed in relation to the HMO,

the tribunal must make a rent repayment order requiring the appropriate person to pay to the authority an amount equal to the total; amount of housing benefit paid as mentioned in paragraph (b).

This is subject to paragraphs (3), (4) and (8).

(3) If the total amounts received by the appropriate person in respect of periodical payments payable as mentioned in paragraph (b) of subsection (2) (“the rent total”) is less than the total amount of housing benefit paid as mentioned in that paragraph, the amount required to be paid by virtue of a rent repayment order made in accordance with that subsection is limited to the rent total.

(4) A rent repayment order made in accordance with subsection (2) may not require the payment of any amount which the tribunal is satisfied that, by reason of any exceptional circumstances, it would be unreasonable for that person to be required to pay.

(5) In a case where subsection (2) does not apply, the amount required to be paid by virtue of a rent repayment order under section 73(5) is to be such amount as the tribunal considers reasonable in the circumstances.

This is subject to subsections (6) to (8)

(6) In such a case the tribunal must, in particular, take into account the following matters -

(a) the total amount of relevant payments paid in connection with occupation of the HMO during any period during which it appears to the tribunal that an offence was being committed by the appropriate person in relation to the HMO under section 72(1);

(b) the extent to which that total amount –

(i) consisted of or derived from, payments of housing benefit, and 

(ii) was actually received by the appropriate person;

(c) whether the appropriate person has at any time been convicted of an offence under section 72(1) in relation to the HMO;

(d) the conduct and financial circumstances of the appropriate person; and 

(e) where the application is made by an occupier, the conduct of the occupier.

(7) in subsection (6) “relevant payments” means –

(a) in relation to an application by a local housing authority payments of housing benefit or periodical payments payable by occupiers;

(b) ……………………….

8) A rent repayment order may not require payment of any amount which –

(a) (where the application is made by a local housing authority) is in respect of any time falling outside the period of 12 months mentioned in section 73(6)(a) …………………………………………………………

and the period to be taken into account under subsection 6(a) above is restricted accordingly. 

The submissions of the parties. 
9. The Applicants made representations and adduced evidence at the time of submitting their application form. The evidence included copies of the Tenancy Agreement, Bank Statements for each tenant showing the payment of rent in accordance with the terms of the tenancy, the latest contact information for the three applicants who all reside at one new address, and a copy of the Leeds Magistrates Court Offences Register. No other representations were submitted.

10. The Respondent made representations through his solicitors on 23 March 2011. It was suggested that the Respondent had no evidence showing that there had been five tenants occupying the subject property as his agents had only advised him of four being in occupation and paying rent to February 2010. A Statement of Account dated 9 February 2010 from Cityred  was adduced to the Tribunal and showed the Misses Leach, Turney and Warne as tenants along with one other person (L. Harrel), each paying £320 for the rent from 1 July 2009 to 8 February 2010 on which the HMO offence ceased.
11. Submission was also made on the financial circumstances of the Respondent who apparently owes some £2,000,000 in bank and mortgage debts from what seems to have been a disastrous period of property investment.
The Tribunal’s determination

12. On an application made by an occupier of part of an HMO the Tribunal has jurisdiction to make a rent repayment order under section 73(5) of the Act provided it is satisfied as to the matters mentioned in section 73(8). 

13. The first matter is satisfied because the appropriate person, Mr A D Welch, has been convicted of an offence under section 72(1) in relation to the HMO at the subject property.

14. The second matter is also satisfied because rent payments were made to Mr Welch via his appointed management agents Cityred Ltd and City Red Ltd in respect of the subject property over a period during which it appears to the Tribunal that such an offence was being committed in relation to the HMO. The application is also made within 12 months of the conviction. 
15. It follows that the Tribunal is empowered to order Mr Welch to pay such amount in respect of the periodical payments (i.e. rent) mentioned in section 73(6)(b) (above) as is specified in the order. (Section 73(5)).

16. The amount repayable by way of an order under section 73, following an application by an occupier, is such amount of the periodical payments made whilst the offence was being committed as is specified in the order. (Section 73(5)). 

17. By section 74(5) this is to be such amount as the tribunal considers reasonable in the circumstances. This is subject to section 74 subsections (6) to (8). Thus in this particular case the Tribunal must take into account the following matters. 
18. The first matter relevant to the facts of this application is the total amount of relevant payments paid in connection with occupation of the HMO during any period during which it appears to the Tribunal that an offence was being committed by Mr Welch in relation to the HMO under section 72(1). As noted above the evidence is of rental payments of £320 per month per tenant made in each month during the period from 12 months before the date of the application, i.e. 8 February 2010 and 16 March 2010 during which it is clear that an offence was being committed by Mr Welch in relation to the HMO. None of those payments consisted of housing benefit payments.

19. The second matter is the fact that Mr Welch has been convicted of an offence under section 72(1) in relation to the HMO.

20. The third matter is the conduct and financial circumstances of Mr Welch. The submission from Mr Welch’s solicitor is that he owes substantial amounts to the mortgagors of the properties he once owned and has a NIL tax liability for the year to April 2010. 

21. With regard to the Respondent’s conduct regarding the licensing requirements of the Act which came into force on 6 April 2006. The Council had been in contact with Cityred Ltd and City Red Ltd the principals of which knew the need for the subject property to be licensed. There is no clear evidence that this information was not conveyed to Mr Welch, and the Statement of Facts prepared by the Leeds Magistrates Court for their determination of the offence shows that an application was made by Mr Welch on 18 March 2009, but that application was not complete, and from that date the Council attempted to have the matters resolved in discussions with City Red Ltd but without success. It is also noted that the Leeds City Council inspected the subject property on 4 February 2010 and established that there were five unrelated tenants living in the subject property. Following this visit the final application was submitted by Mr Welch on 16 March 2010 which was approved by the council on 31 March 2010.  
22. The fourth matter is the conduct of the Applicants as to which there has been no evidence.

23. The Tribunal must not order payment of an amount in respect of any time falling outside the period of 12 months ending with the date of the application to the Tribunal. (Section 74(8)(b)). The application to the Tribunal was received on 8 February 2011. It follows that the Tribunal must not order payment of any amount in respect of any time before 8 February 2010..

24. The Act gives no guidance either as to the relative weight of the matters set out in section 74(6) or as to how they should be quantified. It follows that the Tribunal’s determination is a matter of judgment. Mr .Welch had failed to apply for a licence until 16 March 2010 in clear contravention of the legislation. 
25. Rent repayment orders are clearly one of the enforcement tools designed to persuade landlords to abide by the law governing the need for a licensable HMO to be licensed. In the present case we are effectively concerned with a claim for repayment of rent in respect of the period from 8 February 2010 to 16 March 2010. During that period the landlord has received rent for this period making, as calculated in the Landlord’s submission,  a total rent for each tenant of £378.74. 

26. The Tribunal is conscious of the need not to permit a landlord flagrantly to disregard the licensing regime and run the risk of a prosecution and fine that might be overshadowed by the rental income over the period in question.  On the other hand each of the Applicants enjoyed the benefit of accommodation over the period in question

27. Exercising its judgment as to what is reasonable in all the relevant circumstances the Tribunal orders that in accordance with s73 of the 2004 Act the Respondent repay to each of the Applicants the amount of £378.74

M Hope
Chairman

