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THE DECISION

OF THE RESIDENTIAL PROPERTY TRIBUNAL

The Tribunal hereby confirms the Demolition Order and dismisses the Appeal. 

If this decision is appealed to the Upper Chamber the operative time is the date on which a decision is given by the Upper Chamber which confirms this decision. If this decision is not appealed to the Upper Chamber the operative date is the date by which an appeal to the Upper Chamber may be brought expires.
REASONS FOR THE TRIBUNAL’S DECISION

1.
The Application

The Applicant is one of the two co-owners of the Freehold property 8 

Downham Close, Cowplain, Waterlooville, Hampshire. The other co-owner is Mrs Frances Mary Logan who is the former wife of the Applicant. Notice of the Application has been given by the Tribunal to Mrs Logan and she was invited to join in the proceedings. By a letter from her Solicitors dated 2nd March 2011, Mrs Logan declined to join in the proceedings. The Applicant wishes to appeal against a Demolition Order made by the Respondents on 1st February 2011. The property is a single storey detached chalet bungalow.
2.
The Demolition Order

The Demolition Order was made by the Respondents on 1st February 2011. Schedule 1 of the Order contains the words “in the opinion of the Council the following Category 1 hazards exist in the premises giving rise to unacceptable risk to the health and safety: 1. Excess Cold 2. Structural collapse and falling elements. And by virtue of these hazards the Council has a duty to take enforcement action.” Schedule 2 of the Order is divided into two parts. Part A contains details of Deficiencies giving rise to the hazards set out in Schedule 1 of the Order. Part B contains a description of the works required to remedy the hazards. The operative part of the Order provides as follows:
“The Council order that the dwelling house shall be

(a) Vacated within the period of 28 days from the date on which this Order becomes operative;

(b) Demolished within the period of SIX WEEKS after the end of that period or, if it is not vacated before the end of that period, within the period of SIX WEEKS after the date on which it is vacated.”

3.
Directions
The Tribunal issued its initial Directions on 25th February 2011 indicating that it proposed to deal with the matter at an oral hearing and gave Direction requiring the parties to make written submissions and set a timetable to lead to a Hearing of the application. Both parties complied with Directions and made written submissions.

4. 
The relevant Statutory Provisions

Section 5 of the Housing Act 2004

5. Category 1 hazards: general duty to take enforcement action

(1) If a local housing authority consider that a category 1 hazard exists on any residential premises, they must take the appropriate enforcement action in relation to the hazard.

(2) In subsection (1) “the appropriate enforcement action” means whichever of the following courses of action is indicated by subsection (3) or (4)-

(a) serving an improvement notice under section 11

(b) making a prohibition order under section 20

(c) serving a hazard awareness notice under section 28

(d) taking emergency remedial action under section 40 

(e) making an emergency prohibition order under section 43

(f) making a demolition order under subsection (1) or (2) of section 265 of the Housing Act 1985

(g) declaring the area in which the premises concerned are situated to be a clearance area by virtue of section 289(2) of that Act

(3) If only one course of action within subsection (2) is available to the authority in relation to the hazard, they must take that course of action
(4) If two or more courses of action within subsection (2) are available to the authority in relation to the hazard, they must take the course of action which they consider to be the most appropriate of those available to them
Section 46 of the Housing Act 2004

This substitutes a new Section in place of Section 265 of the Housing Act 1985 (“the 1985 Act”). The relevant extracts from the new Section 265 of the 1985 Act are as follows:

(1) If


(a) the local housing authority are satisfied that a category 1 hazard exists in a 

dwelling or HMO which is not a flat, and

(b) this subsection is not disapplied by subsection (5)

making a demolition order in respect of the dwelling or HMO is a course of action available in relation to the hazard for the purposes of section 5 of the Housing Act 2004 (category 1 hazards:general duty to take enforcement action)

(2) not relevant as it applies to flats
(3) The local housing authority may make a demolition order in respect of a dwelling or HMO which is not a flat if-


(a) they are satisfied that a category 2 hazard exists in the dwelling or HMO,


(b) this subsection is not disapplied by subsection (5), and


(c) the circumstances of the case are circumstances specified or described in 

an Order made by the Secretary of State.

(4) not relevant as it applies to flats
(5) None of subsections (1) to (4) apply if a management order under Chapter 1 or 2 of Part 4 is in force in relation to the premises concerned.

(6) This section also has effect subject to section 304(1) (No demolition order to be made in respect of listed buildings)
(7) In this section “HMO” means house in multiple occupation

(8) An order made under subsection (3) or (4) –

(a) may make different provision for different cases or descriptions of case 

(including different provision for different areas);

(b) may contain such incidental, supplementary, consequential, transitory, 

transitional or saving provision  as the Secretary of State considers 

appropriate; and

(c) shall be made by statutory instrument which shall be subject to annulment 

in pursuance of a resolution of either House of Parliament.

(9) Sections 584A and 584B provide for the payment of compensation where demolition orders are made under this section, and for the repayment of such compensation in certain circumstances.

Section 48 of the Housing Act 2004

This section transfers jurisdiction in respect of appeals relating to demolition orders from the County Court to the Residential Property Tribunal. The Right of appeal against an Order is contained in Sections 269 and 269A of the Housing Act 1985 (“the 1985 Act”). The relevant sections, as now amended, now read as follows:

Section 269 of the Housing Act 1985 (as amended) 

Right of appeal against order
(1) 
A person aggrieved by a demolition order may, within the period of 28 days 

beginning with the day on which the order is made, appeal to a residential 

property tribunal
(2) 
No appeal lies at the instance of a person who is in occupation of the 

premises or part of the premises under a lease or agreement with an 

unexpired term of three years or less

(3)
On an appeal the tribunal (a) may make such order either confirming or 

quashing or varying the order as it thinks fit

(6)
If an appeal is brought the order does not become operative until-


(a) a decision on the appeal confirming the order (with or without variation) is 

given and the period within which an appeal to the Upper Tribunal may be 

brought expires without any such appeal having been brought, or

(b) if a further appeal to the Upper Tribunal is brought, a decision on that 

appeal is given confirming the order (with or without variation)


and for this purpose the withdrawal or an appeal has the same effect as a 

decision confirming the order or decision appealed against

Section 269A of the Housing Act 1985 (as amended) 

Appeals suggesting certain courses of action

(1) 
One ground of appeal under section 269 in relation to a demolition order made 
under section 265 is that a course of action mentioned in sub-section (2) is the 

best course of action in relation to the hazard concerned
(2)
The courses of action are-


(a) serving an improvement notice under section 11 or 12 of the Housing Act 

2004

(b) serving a prohibition order under section 20 or 21 of that Act;
(c) serving a hazard awareness notice under section 28 or 29 of that Act; or

(d) declaring the area in which the premises concerned are situated to be a 

clearance area in accordance with section 289 of this Act
(3)
Subsection (4) applies where-

(a) a residential property tribunal is hearing an appeal under section 269 in relation to a demolition order made under section 265; and

(b) the grounds on which the appeal is brought are or include the ground that a course of action mentioned in subsection (2) is the best course of action in relation to each hazard concerned.

(4)
The tribunal shall have regard to any guidance given to the local housing 

authority under section 9 of the Housing Act 2004

(5)
Subsection (6) applies where-


(a) an appeal under section 269 is allowed against a demolition order made 

under section 265; and

(b) the reason or one of the reasons for allowing the appeal is that a course of 

action mentioned in sub-section (2) is the best course of action in relation to 

the hazard concerned.

(6)
The tribunal shall, if requested to do so by the appellant or the local housing 

authority, include in its decision a finding to that effect and identifying the course of action concerned.

(7) 
Subsection (1) of this section is without prejudice to the generality of section 

269

Human Rights Act 1998
Section 1
(1) In this Act “the Convention rights” means the rights and fundamental freedoms set out in:

(a) Articles 2 to 12 and 14 of the Convention.

Section 2

(1) A court or tribunal determining a question which has arisen in connection with  a Convention right must take into account any-

(a) Judgement, decision, declaration or advisory opinon of the European Court of Human Rights…

             whenever made or given, so far as, in the opinion of the court or tribunal, it is 


 relevant to the proceedings in which that question has arisen. 


Schedule 1 Part 1 – The Convention
Rights and Freedoms

Article 2 – Right to life

1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction of a crime for which this penalty is provided by law.

5.
Inspection of the Property
The Tribunal carried out an inspection of the property on the morning of the 

Hearing 19th April 2011. They were accompanied at the inspection by the Applicant Mr Sydney Mortimer and his three brothers, Trevor Mortimer, Henry Mortimer and Michael Mortimer. The Respondent was represented at the inspection by Mr D. Lucas (Barrister), Mr L. Glass (EHO) and Mr D. Reed (Building Control Surveyor).     
(a)The property is a detached chalet Bungalow and stands in a small Close of 11 residential properties. There were two pairs of semi-detached houses and the remainder were detached properties. There is a small front garden and a driveway to a detached garage at the side of the building. The first matter that the Tribunal noticed was that the detached garage was tilting towards the house. The Applicant showed the Tribunal round the inside of the house. In the rear lounge part of the floor had been removed and the concrete slab had been exposed. There was a large crack along the whole length of the slab. Acrow props had been erected to hold up the ceiling joists and wooden beams had been laid to give other support to the structure. The interior rear wall of the room above had been removed and the breeze blocks had been taken into the rear garden and were in a pile. Cracks could be seen on the outside brick wall. The lintel of the beam above the side window was supported with a pile of bricks. 

(b)The Tribunal were then shown the kitchen at the rear of the property. The frame of the back door to the garden was clearly twisted and was not square. The floor was uneven and was sloping towards the rear wall of the building. The Tribunal then went outside to the rear garden where the cracks on the rear wall were clearly visible. The corner of the building furthest from the garage was the worse area and the building seemed to have twisted causing the structural walls to crack. The window in the bedroom on the first floor had cracked, presumably due to the movement in the main rear wall. The concrete pathway running along the back of the building had sunk and was cracked. The garden land behind the house had also sunk. There was a line of oak trees at the rear of this property and the neighbouring properties. There were also some old apple trees in the rear garden, nearer the house.   


(c) The Tribunal were then shown upstairs to the rear bedroom where the inside rear wall had been removed and a gap could be seen where the rear outside wall had apparently moved outwards. 

(d) The Tribunal also inspected from the public road the adjoining properties which seemed to be in good condition and did not have any signs of structural failure.
6.
Hearing
A Hearing took place at the Tribunal’s Office at Chichester. The Hearing was attended by the Applicant, Mr Sydney Mortimer in person, accompanied by his three brothers Trevor Mortimer, Henry Mortimer and Michael Mortimer. The Respondent was represented by Mr D. Lucas accompanied by Mr L. Glass and Mr D. Reed and two other observers. The Tribunal Chairman opened the proceedings by introducing the Tribunal members and explaining that the Tribunal, as an expert tribunal, was inquisitorial in nature and would be asking questions of the parties and their witnesses. He also explained that the Tribunal was experienced in dealing with unrepresented lay parties and would make sure that the Applicant was not disadvantaged by not being represented.
7.
The Applicant’s Evidence

In accordance with the Tribunal’s Directions the Applicant had produced three Witness Statements from himself and two of his Brothers. In addition the Applicant relied upon his Grounds of Appeal as set out in the Application Form dated 21st February 2011. Those Grounds of Appeal were as follows:

(1) “If the Council go ahead with the destruction of the property then obviously Sydney will be forced into Council rented accommodation or care for the rest of his life. It is thought this will exacerbate his physical and mental health and be costly to all concerned.

(2) We confirm that Sydney has enough finance in place to cover the anticipated cost of repairs and we think repairs would be completed by 1st June 2011.”
The three Witness Statements contained the following evidence:
Statement from the Applicant Mr Sydney Mortimer:

“He agrees that the property requires major repairs as specified in schedule 2 part B of the Demolition Order and accept these requirements in their entirety. He confirms he has enough finance in place to fund the cost of repairs and anticipate that repairs could be completed by the end of July 2011. He confirms that he will vacate the property when repair work starts and will not return until the property has been repaired and made safe.”

Statement from Trevor Mortimer 

“He supports his brother Sydney in his attempt to prevent his house form being demolished. If the Council go ahead with the demolition of the property Sydney will be forced into council rented accommodation or care for the rest of his life. It is thought that this will exacerbate his physical and mental health, and be costly to all concerned (Sydney is 72 years of age). If Sydney moves out of the house temporarily, and allows professional builders to renovate it, then it will last for many years. Sydney may need help from the council in finding temporary accommodation whilst the house is being repaired. We are in touch with the council housing advisory team on this matter. If the house is demolished he will need permanent accommodation.”

Statement from Mr Henry Mortimer

“He supports his brother Sydney in his attempt to allow his house to be repaired rather that demolished. He has been in the building trade for over 45 years and has experience of all aspects of building. As such he offers his help and suggests the following procedures to salvage the house once Sydney has left it. He then lists the repairs that he considers appropriate to repair the house. Once the above is completed the house will be habitable again, and Sydney would be able to move back in.”

8.
Applicant’s oral evidence

The Tribunal Chairman then led the Applicant through his grounds of appeal and asked him a number of questions relating to those grounds of appeal.

Medical condition

The Applicant said he had had a nervous breakdown in 1974, his marriage had broken down and he had become a recluse. He looked after himself and although having suffered from ill health had not been to a Doctor for many years. He had been attending Hospital for congestion of his lungs. 
Financial position
The Applicant gave evidence of his financial position and said he had total realizable assets in the region of £57,000. He thought that would be enough to carry out the required repairs. In addition he thought his family might support him financially to get the repairs done if further finds were needed.
The required repairs

The Applicant agreed that all the repairs identified by the Respondent were necessary
and he was not challenging the Schedule of repairs. In addition he agreed that the two Category 1 hazards existed and was not challenging them. He had already started repairing the property himself. In answer to further question from the Tribunal chairman, the Applicant said he had not engaged the services of a competent builder, nor had he prepared any Schedule of works, nor had he applied for Building Regulation Consent to carry out the structural works. When asked why he had not taken any steps to start the work on a proper basis, he replied that he was waiting for the result of the appeal before he did anything else. He wished to carry out the repairs himself with the help from his family. He wished to carry on living in the house as long as he could. Mr Trevor Mortimer said that he and his Brothers had become frustrated in their efforts to help Sydney as he had refused to move out of the house so the repairs could commence.
9. Cross-examination by the Respondent
Mr Lucas then asked the Applicant some questions in cross-examination. In reply the Applicant said he would prefer to do the works by himself. He also wished to supervise the building work himself. He would be willing to leave the house if he had to while the works were being carried out. He was reluctant to move out as he would have to move the furniture into store. He agreed there was a danger to his life if the building fell down. He sleeps in the front of the house where the risk is less. He said he had jacked the floor joists up on Acrow props to stop the floors from moving. He agreed that he had first moved in to the house when it had been built in 1964.  He agreed that the cracks had begun to appear soon after he moved in and they had got worse in recent years. The Hurricane in 1987 had shaken the building and he had thought the building was going to go over. He thought the Hurricane had loosened the cement in the joints in the brickwork 

In re-examination the Applicant said he thought the repair costs would be in the region of £40,000 which was within his financial means. He wished to carry out the work himself and he did not want the house demolished.
10. The Respondent’s evidence

The Respondents had prepared a full Bundle of documents which included Witness Statements from Mr Glass, the EHO and Mr Reed, the Building Control Surveyor. Both those gentlemen were present at the Hearing and gave evidence in accordance with their written Statements. Mr Lucas took Mr Glass through his written Statement and he described the method he had used to reach the conclusion that the service of a Demolition Order was the most appropriate course of action, as required by Section 5 of the Housing Act 2004.
11. Mr Glass’s evidence

(a) Mr Glass referred the Tribunal to his Witness Statement. First of all he consulted the Code of Guidance Annex C3 (Appendix 4) of Circular 17/96 issued by the Department of the Environment. A copy had been provided to the Tribunal in the Respondent’s Bundle at Pages 32 to 50 of that Bundle. Central to this Decision-making process is a Cost/Benefit Analysis. He had prepared his own Cost/Benefit Analysis at page 27/28 of the Bundle. This document worked through the various Options that were available. These various Options had been costed by estimating the cost of various items. He had started by estimating the current value of the property in its present condition with vacant possession. He had taken advice from a local Estate Agent to enable him to estimate those figures. He had also taken advice from a Demolition Contractor as to the costs of Demolition and from the Building Control section as to the costs of repairs. A copy of his Cost/Benefit Analysis is set out in the Schedule to this Decision.  As a Double-check on the conclusions, Mr Glass had also carried out a “Sensitivity Analysis” in accordance with the provisions set out in the Guidance Circular at Paragraphs 34 to 35 of the Guidance. These provisions give an example of how to operate that Analysis at paragraphs 43 to 48 of the Guidance. Mr Glass gave evidence that he had performed both these methods of Analysis and they had both reach the same conclusion. That conclusion was that Demolition of the Building was the most appropriate course of action.
(b) In his Witness Statement Mr Glass also said he had first become aware of the condition of the property in November 2010. He had carried out an inspection on 17th November 2010 and identified a number of hazards. Originally there had been three Category 1 hazards, namely Excess Cold, Structural Collapse and Falling Elements and Explosion. The last hazard of Explosion had been removed when the gas leak to the property had been remedied.. 

(c) At paragraph 4 of his Statement Mr Glass says that at a meeting on 16th December 2010 “Mr Sydney Mortimer seemed unable to grasp the urgent need for positive action and insisted he could carry out major reconstruction of the rear section of the property himself. He would not accept that he was not physically capable of carrying out the works even if he had the financial resources to do so.” Following that meeting there was subsequent correspondence which did not result in any firm proposals for how the remaining category 1 hazards could be satisfactorily removed in a reasonable period or how this would be accomplished. The Demolition Order was finally served on the Applicant on 1st February 2011. This was over one year since the original inspection of the property by Mr Reed, the Council’s Building Control Surveyor. Mr Glass was satisfied that every possible effort had been made to consider the Applicant’s wishes before the Demolition Order was served.
(d) The Tribunal had asked Mr Glass to comment on the provisions for a Neighbourhood Renewal Assessment as referred to in the preamble to the Guidance Circular. Mr Glass explained that in approaching the assessment he had concluded that in this case the “neighbourhood” was the property itself, rather than the adjoining properties. He had inspected the adjoining properties and they appeared to be in a good state of repair. He was aware that one of the neighbouring properties had also suffered from subsidence some years ago, but apparently work had been carried out to that property and there was now no longer a problem.

(e) Mr Glass said that he had considered the option of an Improvement Notice instead of a Demolition Order, but he had reached the conclusion that he was not confident that the Applicant wanted to do the work, or had the ability or the means to carry out the work. The only sanction the Respondent would have would be to prosecute for failure to carry out the repairs. The matter was now urgent and the imminent risk of collapse and the risk to the Applicant’s life was increasing as the condition of the property continued to deteriorate. For these reasons he had reached the conclusion that the most appropriate course of action was to serve the Demolition Order.
12. Mr Reed’s evidence
Mr Reed gave evidence in accordance with his Witness Statement in the Respondents Bundle. He had become aware of the dangerous structure in October 2009 and he had carried out a survey on 8th October 2009. His Statement reads “It was immediately obvious that structural movement was occurring to the rear of the property. Severe movement cracking was clearly visible within the external brickwork and  …a visual inspection of the external kitchen door … showed signs of excessive movement.” He goes on to describe the uneven kitchen and lounge floor and the way they fall towards the rear of the building. Further movement was visible and the lounge window shows the effects of movement. The first floors were similarly uneven. The internal block-work of the gable end wall had been removed due to the amount of movement causing it to become unsafe. Mr Reed continued saying that “should the movement be allowed to continue the building will collapse.” Paragraphs 5 and 6 of his Statement are his conclusions which say that in his opinion the movement is as a result of subsidence. The sub-soil in this area is predominantly highly shrinkable clay and there are a number of mature trees in close proximity to the rear of the building. Movement has been occurring for a number of years and traditionally the cracking opens up in the drier summer months and closes in the winter months. Mr Reed then took advice from a Structural Engineer who agreed with his conclusions that collapse may occur at the property.
In oral evidence given at the hearing Mr Reed said that two changes had been observed at the inspection that morning since his previous inspection. Firstly in the Lounge the crack in the concrete slab had previously been covered by the flooring and this was now able to be seen and confirmed his view that the rear of the building was in danger of imminent collapse. Secondly there were now Acrow props in place to support the floor joists of the floor above the lounge.
13. Human Rights Act – Article 2 of the Convention – the right to life
Mr Lucas then addressed the Tribunal in accordance with his Skeleton Argument set out in Pages 3 to 6 of the Bundle. The matter had been originally raised in the Applicant’s grounds of Appeal in that he wished to remaining living in the house which was in danger of collapse and there was a real risk to his life if the house collapsed on him and he died. Mr Lucas relied upon the Decision of the European Court of Human Rights in the case of Oneryildiz v. Turkey (2005) 41 EHRR 20. A copy of that decision has previously been sent to the Applicant and the Tribunal. That Decision involved a case where nine members of a family had been killed when a landslide from a rubbish tip had buried their house. The Court had found a violation of Article 2 on the basis that the local authority had failed to implement existing protective regulations and that they had known of a real threat to the inhabitants and had failed to do all that they could reasonably be expected of them to avoid the risks. In the current case before the Tribunal he said that the Respondent was aware of the risk of the collapse of the Building which might result in the death of the Applicant and they were obliged to take positive action to remove that risk. He reminded the Tribunal that the domestic law of England required the Respondent to take enforcement action pursuant to a statutory duty. The action by the Respondent protects the Applicant’s right to life given the immediate and present danger of the category 1 hazard.
14. Summary of the Respondent’s case

The Respondent’s conclusions are set out on pages 5 and 6 of the Bundle. These are

(i) The Applicant has not appealed against the Respondent’s rationale for serving 

the Demolition Order. (At the Hearing the Applicant had agreed that the 

Category 1 hazards existed and that the Schedule of proposed works was 

reasonable.)

(ii) The property therefore by implication of this concession is considered 

dangerous and hazardous in the Applicant’s own mind.
(iii)  The Human Rights arguments. Article 2 is ill-founded given that the action 

taken by the Respondent is proportionate and in pursuit of a legitimate aim as 

prescribed by domestic legislation.  
  

(iv) Moreover, the Respondent has considered in a detailed and thorough 

assessment of all options that a Demolition Order was the most viable option.

(v) The Respondent has acted with all due diligence throughout the investigation 

and subsequent action by considering the human aspect of this complex case by engaging through rapport with the Applicant and his next of kin, as well as the co-owner.

(vi) The appeal essentially rests upon whether or not the Tribunal agrees with the 

Applicant’s suggestion that there is a suitable financial means and personal motive to fund and commission the work, in the Applicant’s words, by 1st June 2011.
15.  Consideration by the Tribunal
Following the conclusion of the Hearing the Tribunal retired to consider the matter. They reviewed the extensive powers of a Local Housing Authority to Order that a house be demolished against the wishes of the Owner/Occupier. These are extreme powers which could be regarded as “draconian”. Such powers should be exercised with extreme care and the Tribunal decided to review the process whereby the decision had been made to serve the Demolition Order.
16. Review of the Applicant’s evidence

The Applicant had readily agreed that the two Category 1 hazards existed and that all of the Schedule of works proposed by the Respondent were necessary. As there was no challenge at all to either of the two Category 1 hazards or the Schedule of work the Tribunal did not need to consider those matters further. The next stage of the process was to consider the arguments put forward by the Applicant as to why the Demolition Order should be quashed. The Applicant had not argued that it should be varied, but merely that it should be quashed.
The Applicant’s physical and mental health
The Applicant had given oral evidence of his physical health, although no Medical Report had been produced to support that evidence. At the Inspection and the Hearing the Tribunal had the opportunity to witness the way in which the Applicant behaved and nothing had become obvious that he was suffering from any serious mental or physical health issues. He had travelled from Cowplain to Chichester to attend the Hearing. At the Hearing he had addressed the Tribunal himself and had appeared perfectly lucid and coherent. For these reasons the Tribunal did not believe that there was any great risk to the Applicant’s mental health by the demolition of the house. Obviously he would be sad to see his home where he had lived for 50 year or so demolished, but the reasons appeared to be mainly down to his own intransigence in failing to reply positively to the approaches from the Respondents to resolve the matter. Although he had given evidence that he would vacate the property to enable the repair to be carried out, his brothers had expressed their frustration that he kept changing his mind about this.
The Applicant’s financial position

The cost of the repairs estimated by Mr Glass, the Environmental Health Officer were in the region of £97,000. The cost of building a new house was in the region of £100,000. The Applicant claimed to have about £57,000 available with a vague promise of financial support from his brothers. The Tribunal were unable to be satisfied from the evidence that had been produced to them that if the Applicant was given an opportunity to carry out the repairs himself he could afford to do so. More particularly, from the evidence that had been given, the Tribunal were not satisfied that the Applicant was actually willing and ready to carry out the repairs. The structural defects had obviously existed for some years and the Applicant had taken very little action until recently to deal with them.
17. Review of the Respondent’s evidence

(a) The Tribunal reviewed the chronology of events and noted that the Respondents had waited for over a year from the date when they first became aware of the problem before they served the Demolition Order. During that time great steps had been taken to engage with the Applicant and his family and the Tribunal were satisfied from the evidence that the Respondents had acted entirely reasonably in that respect. So far as the method of how the Respondents had chosen the “appropriate course of action” is concerned, the Respondents had followed the guidance contained in the Guidance Circular. The Tribunal reviewed in detail the Three Options set out in the Cost/Benefit Analysis. The Tribunal worked through each of the individual costings and using their own general knowledge and experience in the fields of general surveying and building repair practice they were able to make informed judgements on each item. The conclusions that they reached supported the conclusions that were reached by Mr Glass and in particular that Demolition was the appropriate course of action in this case.
(b) The Tribunal also reviewed the statutory duties imposed upon Local Housing Authorities (LHA). The provisions of Section 5 (1) of the Housing Act 2004 in particular give the LHA no discretion. The operative words are “they must take the appropriate enforcement action…” 
(c) The Tribunal are satisfied from the evidence that has been produced that the Respondent has acted entirely in accordance with the guidance given in the Guidance Circular and approves of the method they have used as a means of reaching a conclusion as to deciding which is the appropriate course of action. This Guidance is referred to in Section 9 of the Housing Act 2004. The Tribunal has complied with Section 269(A)(4) of the Housing act 1985 and has had regard to the guidance given to the local housing authority under Section 9 of the Housing Act 2004.
18. Human Rights Act

The Tribunal has read through the Decision of the European Court of Human Rights in the case of Oneryildiz v. Turkey. The Tribunal is of the view that they are bound by the Decision in that case and that the Respondent was bound to take the action it took in accordance with that Decision. Indeed if the Respondent had failed to take the action it has taken, it may have been in breach of its duty to the Applicant. For these reasons the Tribunal follows the principles reached by the European Court in that case. 
19. The Tribunal’s Decision 

After careful consideration of all the evidence and for the reasons given above, the Tribunal has decided to confirm the Demolition Order and dismiss the appeal. The Tribunal is aware that this Decision may be upsetting for the Applicant and whilst the Tribunal has some sympathy for the Applicant, the Respondent has acted entirely properly and in accordance with their statutory obligations.
20. Compensation
The Tribunal noted in passing that the statutory provisions do provide for compensation to be paid to any person who is deprived of their home in certain circumstances. Although the Tribunal itself does not have power to award any such compensation, it reminds the Applicant that such compensation may be available to him. The Tribunal also notes that the Cost/Benefit Analysis on Page 29 of the Bundle refers to a figure of £8,500 as a “Home Loss Payment”.
21. Appeals against this Decision

The following statutory provisions apply to this Decision

Section 231 of the Housing Act 2004

Appeals from residential property tribunals

(1) 
A party to proceedings before a residential property tribunal may appeal to the 

Upper Chamber (Lands Chamber) from a decision of the residential property 

Tribunal

(2)
But the appeal may only be made-


(a) with the permission of the residential property tribunal or the Upper 

Chamber (Lands Chamber), and

(b) within the time specified by rules under the Tribunal Procedure (Upper 

Tribunal)(Lands Chamber) Rules 2010 
(3)
On the appeal-


(a) the Upper Chamber (Lands Chamber) may exercise any power which was 

available to the residential property tribunal, and


(b) a decision of the Upper Chamber (Lands Chamber) may be enforced in the 

same way as a decision of the residential property tribunal

(4)
Section 11(1) of the Tribunals and Inquiries Act 1992 (c.53)(appeals from

certain tribunals to High Court) does not apply to any decision of a residential 

property tribunal

THE SCHEDULE ABOVE REFERRED TO
The Respondent’s Cost/Benefit Analysis

Possible courses of Action/Estimated costs/values

1. Value of property as it is with vacant possession


£85K

2. Value of site if property was demolished and site cleared

£90K

3. Value of property if it was made safe as indicated in structural

Engineers report i.e. no kitchen, very small lounge, rear bedroom

Too small to use as a bedroom




£150K

Option A – Works proposed by structural engineer/Building Control

4. The cost of the structural engineer’s suggested works
     £65-75K

N.B. Spending £65-75K increases value by £65K – property

Has no kitchen
and only a small lounge and rear bedroom hence 

low value – any purchaser would have to undertake additional 

expenditure to provide adequate size lounge, useable bedroom
and a kitchen (and fit it out) so estimated value of £150K is 

probably a gross over-estimate.

Clearly this is not a logical option

Option B – Improvement Order
5. Value of property after demolishing the dangerous section

and building new parts as necessary to end up with a property 

without category 1 or serious Category 2 hazards i.e. structurally

sound, reasonable repair, new kitchen, new windows and new 

central heating system and adequate thermal insulation.

£190K

6. The cost of doing this






£94K

N.B. Spending £94K potentially increases value by £96K.

Again, Improvement of therefore not a logical option as

There is little margin (£2K) for increasing the value over the cost

of the works necessary and if any unforeseen works arose,

the increase in value could be less than the cost of the works. 

Additionally, whilst the condition of the electrical installation is not

Known, it seems likely that an electrician making necessary 

Alterations for the central heating system would insist that the

Property be rewired at a likely cost of £3K

Option C – Demolition Order
7. Possible cost of demolition and site clearance


£5K

8. Cost of building a new house on cleared site



£100K

9. Value of new house on site




       £225-250K

Clearly, the site could be redeveloped at a profit

Option D – Closure (Prohibition Order)

Whilst no cost is involved there is the possibility that the rear section of the building and the roof could collapse onto the neighbouring garden and the property has already been assessed by Building Control and a structural engineer as being dangerous.

Closure is therefore an unacceptable option

Conclusion

Demolition is the most appropriate course of action.
Dated this 26th day of
April 2011

John B. Tarling
……………………………

John B. Tarling, MCMI

(Lawyer/Chairman)
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