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The Tribunal confirms the decision of the Respondent, the London Borough of Bexley, dated TBC

under Schedule 5(24) to revoke the licence for 88 Belvedere Road as a House in Multiple

Occupation. For the reasons given below the Tribunal dismisses the appeal from Mrs Jacqueline
O'Reilly and Mr Frank O'Reilly.

The Law

1.

The Housing Act 2004 introduced a scheme of licensing for houses in multiple occupation
(HMOs) to be operated by local authorities. All authorities must operate a mandatory licensing
scheme in respect of high risk properties, as defined in the regulations. Part 2 of the Housing Act
2004 (the "Act") deals with the licensing of HMOs.

Paragraph 34 sets out the powers of the Residential Property Tribunal. In particular an appeal is
by way of re-hearing and the Tribunal may take intc account matters the local authority did not

know about. The Tribunal may confirm, reverse or vary the decision of the local authority.

Findings on Inspection

The Tribunal inspected the property known as 88 Belvedere Road, Bexleyheath, Kent DA7 4PF
(the “Property”) on the morning of 28 February 2011 prior to the hearing. It is a three storey
Victorian property with a two storey rear addition. To the front there is a small grassed garden
area and to the rear a small yard, a shed which was found to be in poor condition and a further

garden area.

The Property is of brick construction with roughcast finish to the front elevation, windows are a
mixture of wood, uPVC and metal frames.

The Property has been converted to provide individual lettings with a communal kitchen on the
ground floor and shared sanitary facilities. Individual rooms are provided with wash hand basins.

A fire alarm system was seen with the main display in the entrance corridor, no faults were
indicated on the display at the time of inspection, and individual rooms had smoke detectors
installed.

The communal kitchen in the rear addition on the ground floor is accessed via a lobby room and
was found to be reasonably well equipped and of a fair standard, some of the work surfaces were

ill fitting and a kickboard to one of the base units was missing.
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plasterwork to internal wall surfaces appeared to have been recently repaired. The Tribunal saw
key card meters for gas and electricity located here.

9. There is a central heating system powered by a gas boiler, which feeds radiators to rooms on the
ground and first fioor, rooms on the second floor have no radiators. The gas boiler also provides
hot water to the individual wash hand basins and the kitchen sink, an instantaneous electric water

heater supplies hot water to the shower in the main bathroom on the first floor.

10. Each letting room at the Property is supplied with one double power point; there was evidence of
tenants using extension leads and plug boards to increase the availability of electrical points.

11. The metal framed window to the first floor rear room 3 was ill fitting and the casement had been
closed onto a towel, which had possibly been done to reduce draft. The wooden window to the

second floor middle room had a broken sash cord.

12. The rooms on the second floor appeared to be unoccupied at the time of inspection.

Background to the appeal

13. The hearing took place on the afternoon of 28 February 2011. The Appellants both attended and
were represented by Mr Dundas of Dundas & Duce, a solicitor. The Respondent was represented
by Mr Atkins, a senior solicitor in the employ of the Respondent with Mrs Bayley, Ms Woolley and
Ms May aiso attending for the Respondent. The Tribunal was provided with three large bundles of
evidence by the Respondent, the Appeliants producing their own bundle. This decision contains a
summary of the most relevant evidence given at the hearing both by witness evidence and
reference to documentary evidence.

14. The Tribunal first heard some background to the appeal from Mr Atkins, senior solicitor employed
by the Respondent.

15. A House in Multiple Occupation Licence was granted on 31 October 2008 (the “HMO Licence”). A
copy of the HMO Licence is contained in the bundle. The licence holder and manager is Mrs
Jacqueline O'Reilly, wife of the owner, Mr Frank O'Reilly. The house is licensed for a maximum of
five households consisting of no more than five individuals. The HMO Licence is stated to come
into force on 28 November 2008 and is stated to remain in force for a period of five years from
that date unless previously revoked. A schedule of conditions is attached to the HMO Licence.
This provides inter alia at paragraph 1.2 that “the property must be maintained in accordance with
the Council's standards for licensable Houses in Multiple Occupation and any other standards or
Approved Codes of Practice which the Council or Central Government may from time to time
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17.

require”. A copy of the Council's Standards for Licensable Houses in Multipte Occupation is

included in the bundles.

The Tribunal heard that Mrs O'Reilly manages two other properties in the London Borough of
Bexley which were both operated as houses in multiple occupation. Although the Respondent had
provided details of the background to these properties in its statements and the bundles
submitted for the hearing the Tribunal did not consider the position in relation to these properties
to be relevant and thus did not consider this evidence.

A detailed background history to the grant of the HMOQ Licence and the events leading up to the
service of the notice of revocation was set out in the witness statement of Janet Bayley, Senior

Environmental Officer. The most notable events are as follows:

e On 14 December 2006 an enquiry was made by Mr Dundas in relation to the licensing of
the Property

* On 15 December 2006 an HMO licence application pack was sent out to Dundas & Duce

* As no application was received an inspection took place cn 21 June 2007, which revealed
occupation by six occupiers. Communication took place with Mr Dundas and a further

pack sent out,

+ A completed licence application was finally received on 14 September 2007. It stated that
the electrical installation at the Property had not been inspected within the last five years
and this was being arranged. It stated that a gas safety certificate was being arranged.

e On 20 September 2007 a telephone request was made to Mrs O'Reilly by Mrs Bayley
seeking a gas safety certificate. A copy of the Council's HMO standards, a landlord’s
guide to licensing and an advice leaflet about gas safety requlations was sent to Mrs
O'Reilly.

+ On 2 October 2007 a site visit took place during which Mrs Bayley was provided with a
copy of a gas safety certificate and an electrical inspection produced by Pagecard
Limited.

e On 2 October 2007 a site visit was made and the Appellants were advised of the

requirements in relation to licensing.

e On 22 February 2008 a copy of the proposed licence was sent out and representations

were invited.

» Following Mrs O'Reilly’'s assertion that she had not received the proposed licence a
further copy was sent out on 21 April 2008.

* On 31 October 2008 no representations having been received the HMO Licence was

granted in the form circulated. A letter of guidance accompanied the licence.
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installations stating they were in his opinion inadequate. He also confirmed that fire

protection was to be installed.
On 1 May 2009 Mr O'Reilly was imprisoned.

On 7 July 2009 Mrs Bayley left a message chasing the completicn of the works. Mrs
O'Reilly responded on 13 July 2009 to confirm they would be taking place. However a site
visit on 21 July 2009 revealed no evidence of fire safety works.

An inspection took place on 13 November 2009 at which it was apparent that no works

had taken place.

An inspecticn on 19 November 2009 confirmed that smoke detectors and emergency
lighting had been installed.

On 30 November 2009 Mrs Bayley is informed by Mrs O'Reilly in a telephone call that the
electrical works would not take place until January 2010. On the same day a housing risk
assessment is carried out and it is decided to serve Improvement Notices which are

served on 3 December 2009.

On 8 January 2010 Mrs Bayley receives a complaint that there was no heating at the
Property and that there was an accumulation of refuse. An inspection takes place on 22
February 2010 at which Mr O'Reilly is present. Electrical works are seen to have yet to be
completed. Refuse has been removed and the fire detection system was operational.

There remained no fire door from the kitchen to the shared living room.

On 29 April 2010 the appeal against the Improvement Notice was dismissed. The
Respondent had agreed to provide the Appellants with more time to carry out the works

and in such circumstances they were content for the appeal to be dismissed.

Between 9-17 July 2010 the Respondent received a further complaint in relation to
overcrowding. Mrs Bayley serves a notice of entry and a further inspection takes place on
5 August 2008. The alarm system was seen to indicate that it was not working and the

alarm panel could not be reset.

On 11 August 2010 an unannounced visit took place. Mrs Bayley found that the second
floor bedrooms were occupied. On 17 August 2010 a further problem occurred with the
fire alarm, which indicated faults.

On 25 August 2010 the Respondent wrote to confirm it was proposing to revoke the
licence. Following the obtaining of a warrant an inspection took place on 9 September
2010. At this inspection the fire alarm indicated that it was disabled. Remedial action was
carried out by the Respondent.

On 15 September 2010 Mrs Bayley received an unsigned letter from Mrs O’Reilly, which
responded to the allegations of overcrowding.
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18.

19.

20.

+ On 6 October 2010 Mrs Bayley carried out an unannounced visit. Six tenants were found
to be in occupation.

e On 15 October 2010 the Respondent made the decision to revoke the HMQO Licence.

e On 21 October 2010 the HMO Licence was revoked.

The Notice of Revocation is contained in the bundles. The reason given for the revocation of the
HMO Licence is as follows:

“The Council consider that the licence holder or any other person has committed a serious breach
of a condition of the licence or repeated breaches of such condition”,

The grounds relied upon were set out in a letter accompanying the proposat to revoke the HMO
Licence dated 25 August 2010 which can be summarised as follows:

> Defective fire alarm

> Breach of licence — overcrowding

> Interruptions to gas & electricity supply & inadequate hot water supply
»> Failure to supply an electrical inspection certificate

» Management of the Property

By an application received on 11 November 2010 the first Appellant appealed against the
revocation of the HMO Licence and the Second Appellant was later joined to the proceedings as
Appellant.

Approach

We were aware that we had to decide, by way of re-hearing, whether a licence should now be

revoked, as opposed to deciding whether the local authority had made the correct decision on 21
October 2010.

The Appellants’ case

21

Mr Dundas first clarified the grounds for the appeal as set out below and referred to in the
application form which had been drafted by the Appellants’ salicitors;

e It was unclear whether the Respondents relied upon evidence from inspections of other
properties apart from the Property;
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23.

24.

25.

26.

27.

* The grounds upon which the licence had been revoked were not entirely clear;
» The Appellants denied there was any overcrowding;

» The Respondent carried out unannounced visits without the attendance of Mrs O'Reilly
and the Appellants were unable to challenge the findings;

e The Appellants denied that they had unreasonably caused the gas or electricity supply to

be interrupted;
+ Any complaint in relation to waste management was denied;

* The Appeliants deny that actions of any persons involved in managing the Property were
sanctioned by Mrs C'Reilly; and

e The Tribunal was invited to take into account the personal circumstances of the

Appellants.

The Tribunal heard evidence from both Appellants in turn.

Mr O'Reilly provided the Tribunal with some background to his purchase of the Property in
2004/05. it heard that Mr O'Reilly had been in prison from 1 May 2009 to 31 March 2010 and that
this had been an extremely stressful time for him and his wife. His business remained under

cenfiscation orders and cash flow had been extremely difficult at times.

Mr O'Reilly complained of what he described as the personal issue Mrs Bayley seemed to have.
He described her as constantly “changing the goalposts” providing many revised fists of works
which she required. He also claimed that she had caused problems with subcontractors by

suggesting they may not get paid due to the position in which the Q'Reillys found themselves.

In relation to the complaint that the gas and electricity supply was interrupted he explained that
meters had originally been fitted in each room but that due to problems with vandalism huge bills
were run up. The only alternative open to them was a key meter system, the tenants were given a
£5 reduction in rent and this £5 was to be spent on electricity. His evidence was that no
complaints were received from tenants and if they were unhappy they had the option of moving

out.

On cross examination he denied that he was involved in the management of the Property. He
agreed that it was "probably” a good idea to revert back to landlord’s supply for both gas and
electricity. He averred that he was a fit and proper person for the purposes of managing a

property.

When questioned as to his role he confirmed that this was limited to “helping out with
maintenance”. He confirmed that Mrs O'Reilly did employ the services of a rent collector who was

a friend of the family who did not want to be named.
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29.

30.

31.

32.

33.

In her evidence Mrs O'Rellly emphasised the stress she had been under in managing three
properties when her husband was sent to prison but that she had managed the Property as best
as she was able within the financial constraints she was under. It was her position that the
tenancies at the Property were stable although in evidence she was unsure of the names of some
tenants and had to check in which rooms they resided. She referred the Tribunal to witness
statements in the bundle written by some of the tenants. She stressed that she had found the
collection of rent difficult and intimidating and had enlisted the help of a family friend to assist her.
He was also noted as the contact on any cards advertising vacant rooms placed in local
newsagents. However she stressed that at all times she had been responsible for the

management.

The Tribunal heard of the difficulties with the damage to meters. She made attempts to stop the
behaviour but threatened with disconnection by the electricity board she had no option but to

install a key fob system. She confirmed she was more than happy to reconnect a landlord's
supply.

In relation to the allegations of overcrowding she accepted the Respondent’s evidence that there
had been some overcrowding stressing however that this was “not to my knowledge”. She
suggested that the tenants themselves were letting rooms in the Property without her
authorisation. She confirmed that she inspected the downstairs of the Property two or three times
a week but didn’t always go upstairs. Her evidence was that she inspected the second floors of
the Property “very rarely” and then every 6-8 weeks and had no reason to inspect any more than
that.

As far as the problems with the fire alarm were concerned her evidence was that she had been
informed that although the system may show a fault it remained operational. She could not refer
the Tribunal to any written evidence in this regard. She complained of the problems she had
experienced with unreliable subcontractors who had delayed in carrying out works she had

instructed.

During the course of her evidence Mrs O'Reilly produced a copy of what she described as the
‘rent book” for the Property. The original document was also provided for inspection. The book
covered the period from 4 April 2010 to 7 March 2011. The Tribunal spent some time examining
the entries which were confusing. Amounts due for rent and rent collection days appeared to
change each week with sometimes large increases shown in excess of £140. Mrs O'Reilly could
not explain individual entries but explained that she sometimes “lent” tenants money.

On cross examination she accepted that she had been given proper guidance as to the
management of the Property and the HMO Licence conditions on grant. She accepted her
responsibility as a licence holder. She accepted that she had breached the requirement to display
the details of the licence holder as she did not want her details on display whilst she was at home

alone with her children.
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down to the tenants running up debts and causing damage. It was confirmed that an element of
the amount being paid on the key meters was debt run up by the previous tenants but she did not

consider this to be an issue.

35. Mr Dundas submitted that there had been a perscnal element involving Mrs Bayley having some
sort of personal agenda. He denied that Mr O'Reilly had any involvement in the management of
the Property, it was, he said, only natural for him as owner to want to have discussions with this
wife. The Tribunal heard that the Appellants had no choice but to use the key fob system given
the difficulties in which they found themselves. It was stressed that the Appellants were happy to
now switch to a landlords supply for both gas and electricity. As far as the overcrowding was
concerned he submitted that although there was clear evidence of overcrowding at times, there
was evidence that this was the tenants on a “frolic” of their own and was due to no fault of the
Appellants. As a final comment he submitted that Mrs O'Reilly had ciearly demonstrated that she
is, has been, and will be able to manage the Property as a HMO.

The Respondents’ case

36. The Tribunal heard evidence from Mrs Bayley, Ms Woolley and Ms May and they had all provided
statements contained in the bundle.

37. Mrs Bayley had provided a detailed witness statement, which stood as evidence in chief This
contained a detailed account of her involvement in the property and the events leading up to the
revocation of the HMO Licence. A summary of the timetable of events leading up to the

revocation is set out above.

38. On cross examination Mrs Bayley confirmed the process by which decisions were made internally
at the Respondent. She confirmed that she was the only licensing officer, she dealt with the
receipt of all applications and issued licenses. To date the Respondent had issued 26 licences
and served only one notice of revocation. The service was reactive in that she would act on
complaints received from tenants and it was a very small team. When a breach of condition arose
in relation to any licence she would discuss this with her line manager and a lot of discussion
would take place to agree the way forward. In relation to the decision to revoke the HMO Licence
she explained that she held a 30 minute review with her line manager who agreed that the
appropriate action was to revoke the licence. The Tribunal heard that this was the first HMO
licence which-had been revoked in the borough and that Mrs Bayley understood the implications
of this decision for the Appellants.

39. On cross examination Mrs Bayley was asked which issues remain of concern as at the day of the
hearing. She confirmed that the main issue centred on the supply of gas and electricity by key fab
and it still remained the position that they had not been provided with an electrical instaliation
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report for the whole of the Property (the recent facsimile indicated that the whole of the Property

had not been inspected). She also had concerns about the general management of the Property.

In closing Mr Atkins submitted that the case centred on the management of the Property and the
Respondent's concerns about who was managing it. He emphasised the lengthy process, which
had taken place before a notice of revocation was served. The Respondent, he says, had simply
lost confidence in the Appellants’ ability to manage the Property.

The Tribunal’s decision

41.

4z2.

43.

The Appellants first asked whether the Tribunal wouid take into account evidence in respect of
other properties owned by the Appellants. The Tribunal noted that the Appellants were known to
manage two other properties in the borough and that action was being taken by the Local
Authority in respect of these properties. However as it confirmed to the parties at the hearing the
Tribunal did not consider the position in relation to these properties to be relevant to the appeal
before it and accordingly this evidence was not considered.

The Appellants also sought to argue in their appeal application that there was a lack of clarity to
the notice of revocation and that it was unclear which condition of the licence was alleged to have
been breached. Although the Tribunal noted this contention it was not pursued by Mr Dundas for
the Appellants at the hearing and in any event it appears to the Tribunal that the Appellants have
correctly identified all the grounds relied upon by the Respondent and have provided a reply to
those grounds.

In the grounds for appeal identified at the hearing set out above the Appellants also raised the
following issues which did not form part of the reasons for revocation of the HMO Licence. These

further grounds and the Tribunal's response are as follows:

* The Respondents had carried out unannounced visits without the attendance of Mrs O'Reilly
and the Appellants were unable to chalienge the findings — the Respondent has a range of
powers which include both unannounced and announced visits under secticn 239 of the Act
where appropriate. The Tribunal has seen evidence of both types of visit and considers that
the Respondent has exercised its powers appropriately and that there has been no prejudice
suffered by the Appellants

» The Tribunal was invited to take the personal circumstances of the Appellants into account-
whilst the Tribunal may have some sympathy for the position in which Mrs O'Reilly found
herself, personal circumstances are not a factor which the Tribunal considers may be taken

into account.
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proposal to revoke the licence (which in part also formed part of the grounds for appeal as set out
above) the Tribunal would comment as follows.Alarm system

The Tribunal heard much evidence on the issue of the alarm system and whether it remained
effective when it had no mains power. The Appellants produced no evidence that the alarm remained
operation when the mains power was switched off. The Respondent had produced evidence from
inspections, which recorded that the alarm system appeared to be ineffective. The Tribunal accepted

the Respondent’s evidence in this regard and is concerned that this is an ongoing issue.

Overcrowding

44. The Property is licensed for occupation by five households, each household to contain no more

than 1 person.

45. For the Respondent both Mrs Bayley and Ms Woolley gave evidence of overcrowding at the
Property on several separate occasions. The Tribunal was persuaded by the evidence of the
Respondents’ two officers that there had been overcrowding at the Property on other occasions.
The Appellants accepted that there was overcrowding on 11 August 2010 and 9 September 2010
and accept that the photographs provided by the Respondent evidence occupation on the second
floor. The Appellants’ evidence was that two of their tenants had been on a “frolic” letting rooms
without her consent. Mrs O'Reilly confirmed that she inspected the Property every 2-3 weeks but
would only look at the second floor every 6-8 weeks.

48. The Appellants accepted there had been some overcrowding at the Property and the Tribunal
accepted the evidence of the Respondents’ officers as to further occasions when overcrowding
had taken place. The Tribunal further considers that part of good management should have
involved moere regular inspections of the whole of the Property to consider not only the issue of
overcrowding but also to consider whether there were any hazards, any accumulations of refuse
or infestations. On the basis of the evidence before it the Tribunal was satisfied that overcrowding
had taken place and that there was a real risk that due to the poor management overcrowding

may reoccur again in the future.

Interruption to gas supply/lack of hot water

47. It was accepted by Mrs O'Reilly that the interruption in supply was a breach of a condition of the
licence. The Appellants offered to reinstate the landlord’'s supply and said that the tenants were
happy with the key fob. The Tribunal shared the respondent’'s concern in relation to the current
system. There was a clear lack of transparency for the tenants with the charges, the charges paid
contained an element of debt from previous tenants and it was wholly unsatisfactory for the

tenants to have to decide whether they would choose gas or electricity.
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was advised that she had no option but to instail a key fob system. However it is this Tribunal's
view that this evidences the mismanagement in place at the Property. Had Mrs O'Reilty had a
proper system in place for checking meters in a timely fashion this would have alerted her to a
problem and a substantial debt would not have been incurred.

49. On the basis of the evidence before it the Tribunal was satisfied that there had been continued

interruptions to the gas and hot water supply, which were wholly unacceptable.
Electrical safety

50. The Respondent says that it has never received a full electrical safety report and the Tribunal
accepts this.

Fire safety

51. The Tribunal noted that the issue of fire safety had been recently resolved although there had
been substantial delay by the Appellants in taking appropriate action.

Waste management

52. Whilst the Tribunal notes that there appear to have been problems in the past in relation to waste

management no problems were seen on inspection.
Management of the Property

53. The conditions of the licence are clear in the requirement that anyone involved in the
management of the Property must be declared to the Respondent. The Respondent's evidence
in this regard was poor, the Respondent relied on the hearsay evidence of conversations its
officers had held with tenants at the Property none of whom gave evidence either by way of a

witness statement or oral evidence.

54. The Appellants accepted that there had been a breach of the requirement to provide a
management notice at the Property. Both Appellants’ evidence confirmed that there was some
involvement of individuals known as “Mike” and "Phil” in collecting rent and being a contact for
new tenants. Mrs O'Reilly's evidence in relation to her failure to provide receipts for rent payments
and in relation to the entries in her rent ledger demonstrated a clear issue wifh the management
of the Property. Mrs O'Reilly was unable to provide any rational explanation for entries in the
ledger which appeared to show wild fluctuations in the rent payable by the tenants from week to
week and she suggested that it was fully acceptable to make loans to the tenants of sometimes
large amounts, which were included in with the rent ledger.

55. Section 263 of the Act sets out the definition of a manager. On the evidence of both Appellants
the Tribunal was satisfied that Mr O'Reilly played a full part in the management of the Property
and continues to do so. Given his conviction for fraud it is doubtful that he would be considered to
be a fit and proper person to be involved in the management of the Property pursuant to section
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89 (6)(b) of the Act and the Respondent should at the very least have been given notice of his

involvement.

The Tribunal did not consider that the Appellants had demcnstrated that Mrs O'Reilly was able to
manage the Property effectively. The Tribunal had seen evidence of many management failings
and it was concerned that the Appellants did not appear to consider that many of these were an

issue.

Electrical supply

57.

58.

59.

60.

The Respondent’s position was that to have the Property on a key meter supply was reckless.
Mrs O'Reilly gave evidence of the personal difficulty in which they found themselves but
submitted that they were managing the Property well. Whiist the Tribunal does have some
sympathy for the position Mrs O'Reilly found herself in on the imprisonment of her husband, it
does not agree that the Property has been well managed and is satisfied that a key meter system

is not an acceptable one in these circumstances.

Taking all the above into account the Tribunal therefore concluded that it should uphold the

Respondent's decision to revoke the HMO Licence.

The Tribunal also considers it appropriate to mention the many aliegations made by the
Appellants in relation to the conduct of Mrs Bayley which they claim was unprofessional with her
“moving the goalposts” in relation to required works and making it impossible for the Appellants to
comply. The Tribunal saw no evidence of any unprofessional conduct on the part of Mrs Bayley
and considers that had the Appellants carried out the works required by the Respondent they may

not have found themselves in the position they currently face.

The Tribunal would mention lastly that the Respondent must now have regard to its duty to
consider whether an interim management order should be made in respect of the Property.

Chairman Sonya O’Sullivan
Date 18 May 2011




