                                      RESIDENTIAL PROPERTY TRIBUNAL SERVICE
                                     MIDLAND RESIDENTIAL PROPERTY TRIBUNAL

Case  Number BIR/OOFY/HER/2011/01 & BIR/OOFY/HED/2011/01
Re: 93 Broomhill Road Highbury Vale Nottingham NG6 9GL (“the Property”)

In the matter of appeals under

 (a)Section 45(1) of the Housing Act 2004 (“the Act”) against a Notice of Emergency Remedial Action dated 2nd December 2010 (pursuant to section 41 Housing Act 2004) and the statement of reason(s) for the decision to take enforcement action also dated 2nd December 2010 (pursuant to section 8 Housing Act 2004)

 (b)Paragraph 11 of Schedule 3 to the Housing Act 2004 against a demand dated 11th January 2011 for the recovery of expenses incurred in taking emergency remedial action (pursuant to section 42 Housing Act 2004)
Between

                     Donald Jarrett                                                                                                                  Appellant

                     and

                     Nottingham City Council                                                                                               Respondent

Dates of Applications:

(a) 11th January 2011 (section 45)

(b) 31st January 2011  (paragraph 11)

Date of Hearing: 13th April 2011 

Members of the Tribunal: Mr N.G.M.Elliott (Lawyer Chairman)

                                               Mr R.Chumley-Roberts (Chartered Environmental Health Officer)

Date of Decision:                                                        2011

                                                 Decision of the Tribunal

For the reasons set out below the Tribunal orders that:

(a) The notice of emergency remedial action dated 2nd December 2010 issued by Nottingham City Council to Donald Jarrett in respect of the Property be confirmed and the statement of reasons to take enforcement action of the same date given by Nottingham City Council be affirmed

(b) The demand to recover expenses in respect of emergency remedial action dated 11th January 2011 is reasonable and payable by Donald Jarrett
Background

1. The Appellant Donald Jarrett is the freehold owner of 93 Broomhill Road Highbury Vale Nottingham NG6 9GL (“the Property”).This is a 2 storey semi-detached 3 bedroom house (with cellar) built in the early part of the last century.

2. On 2nd December 2010 the Respondent, Nottingham City Council, served on the Appellant a notice of emergency remedial action in relation to the Property. The notice informed the Appellant that the Respondent considered that a category 1 hazard, as calculated using the Housing Health and safety Rating System (HHSRS) set out under the Act, existed at the Property which involved an imminent risk of serious harm to the health or safety of the occupiers and the Respondent’s statement of reasons to take emergency remedial action (also dated 2nd December 2010) informed the Appellant that the Respondent had started emergency remedial action

3. On 13th January 2011 (the date of receipt by the Tribunal) the Appellant appealed to the Tribunal in respect of the Respondent’s Notice under section 41 of the Act (and also the Respondent’s statement of reasons under section 8 of the Act)

4. A preliminary Decision of the Tribunal dated 9th February 2011 allowed the Appellant’s application for an extension of time for lodging an appeal with the Tribunal, it being determined that the delay in making the appeal was with good reason under section 45 of the Act

5. On  14th February 2011 the Appellant appealed to the Tribunal in respect of the Respondent’s demand for the recovery of expenses under section 42 of the Act

6. On 10th and 14th February 2011 the Tribunal issued Directions for the determination of the respective appeals and informed the parties that in the absence of any further applications the appeals would be listed for hearing (at a venue and on a date to be advised)
7. On 13th April 2011 the Tribunal inspected the Property immediately prior to a hearing later that day

Inspection

8. Present at the inspection by the Tribunal were Mr S. Matthews (an Environmental Health Officer with Nottingham City Council), Mr G. Stockton (an employee of the Council’s electrical contractor Cranton Electrical Limited (“Cranton”), the Appellant , and Mr S. Warner the assured shorthold tenant of the Property (and his family)

9. Although ten deficiencies were shown as contributing to the category 1 hazard in respect of “Electrical Hazards” in the Schedule to the Council’s notice under section 41 of the Act, twelve items had been identified as code 1 defects on the electrical inspection report prepared by Mr S. Betts the Council’s technical officer, a copy of which had been provided to the Council’s electrical contractor Cranton. The remedial action specified by the Notice, and which the contractor had been instructed to remedy, stated that all repairs identified as code 1 defects in the periodic inspection report were to be carried out. In the event the two items in the report referring to trailing sockets were inapplicable as these were rendered superfluous in view of the additional permanent sockets which had been installed by the contractor, and the earth bonding to the gas boiler had been omitted by the contractor because the boiler complied with the electrical regulations in force at the time the boiler was fitted. With these exceptions, the Tribunal was satisfied on inspection that the remaining deficiencies contributing to the category 1 hazard in respect of the Electrical Hazard at the premises on the section 41 Notice had been repaired/remedied. The contractor had however (in addition to the above repairs) fitted a spur for the hob unit in the kitchen to remedy a defect/hazard which became apparent only when carrying out other works/repairs
10. The Tribunal inspected both the interior and exterior of the Property. Externally the Tribunal examined carefully the new cable for the shower installation on the right hand flank wall (as viewed from the front). Although this cable passes from the cellar through a metallic air brick, the air brick has been filed or bushed so as not to tear or fray the cable. The cable is double insulated and firmly clipped to the wall, and is R.C.D. protected.
The law

11. The applicable legislative framework is contained in the following provisions of the Housing Act 2004 (“the Act”):
Sections 2, 4 and 5

Section 8

Sections 40, 41, 42 and 45

Section 239

Schedule 3 paragraphs 3-5 inclusive, and paragraphs 8 and 11.

12. The Act introduced a new system for assessing the condition of residential premises by reference to the existence of category 1 and category 2 hazards. Section 2 of the Act defines category 1 and 2 hazards, and provides for regulations for calculating the severity of hazards. The applicable regulations are the Housing Health and Safety Rating System (England) Regulations 2005 SI 2005/3208.

13. Section 4 imposes a duty on a local housing authority (“LHA”) to inspect a property in certain circumstances. If on such an inspection a LHA considers that a category 1 hazard exists, section 5 imposes an obligation on the LHA to take appropriate enforcement action. Section 5(2) sets out the various courses of action available to the LHA including taking emergency remedial action.
14. Section 40 sets out in detail the statutory provisions regarding emergency remedial action.

15. Section 41 sets out the requirements for the notice to be served under section 40(7).

16. Section 239 gives a LHA power to enter a property in certain circumstances including an inspection under section 4.

Hearing

17. Case for the Appellant
Although initially the Appellant represented himself, shortly after the start of the hearing Mr Lloyd Wallace spoke on his behalf.

18. [A] In respect of the section 41 Notice and the statement of reasons under section 8 the Appellant’s main grounds of appeal were:

(i) the LHA has a duty to properly  assess hazards and take the most appropriate course of action to remedy defects

(ii) the LHA failed to take the most appropriate course of action; the LHA served a notice before properly assessing the defects “and recommends the correct rectification works”
(iii) having served the notice and carried out enforcement works, the works scheduled and carried out were excessive for the type of notice

(iv) the poor standard of works carried out which do not satisfy electrical regulations, thereby creating a new hazard “of a higher score” and creating a greater risk to occupants than existed before the LHA inspection

(v) the Appellant was given no notification or opportunity to remedy/rectify the assessed category 1 defects, nor an opportunity for representation before enforcement action was taken

 [B] In respect of the demand for the recovery of expenses pursuant to section 42 the Appellant’s grounds for his application were the same in respect of those relating to the section 41 notice appeal (see paragraph 18[A]), with the additional ground that the works had not been certified.

         19. The Appellant’s case was that he was not given adequate notice of the visit and inspection                                                by the Council, the defects, the works being carried out and that these were in the process of being done before he was notified. The defects complained of did not justify emergency remedial action and some of the defects did not properly fall within category 1. For example, the extension cables were portable and did not belong to the landlord. There was no evidence of tests or readings, or that the defects complained of did exist. The Appellant further maintained that the inadequate time between the Council’s inspection and its notice to the landlord meant that the landlord did not have the opportunity to address and remedy any defects which he would have undertaken if he had been made aware of safety issues. The Appellant referred to the report which he had commissioned by EAM Building Group (“EAM”) who inspected the Property on 4th February 2011 (page 34 of the Appellant’s Bundle). This report indicated that only certain defects in the Council’s section 41 Notice had been remedied, and that other works could or should have been the subject of an Improvement Notice. In the case of other defects, these could have been dealt with by different means; for example the extractor fan could have been made safe by removing the fuse, and similarly the shower could have been isolated or disconnected to make it safe. The Appellant further argued that the replacement of sockets was an improvement; defective sockets could have been made safe, isolated or disconnected. The replacement pendant in the bedroom was not serious and the landlord could have rectified this. Finally the Appellant’s view was that the circuit board did identify circuits when he lived at the Property (until approximately three years previously).

20. In his evidence for the Appellant, Mr Lloyd Wallace made the following points:-

      (i)  the shortage of sockets was not serious and the replacement of sockets was an improvement

      (ii) the trailing sockets could simply have been removed

      (iii) there was no evidence of a burnt out socket; if that had happened it would have tripped the

            circuit breaker

      (iv) although R.C.D. protection was required for sockets in the 17th edition of the electrical 

             regulations, it was not deemed necessary in previous editions of the regulations at a time 

             when the sockets would have been fitted, and its installation now was therefore an

             improvement

       (v) whilst he could not comment  on whether or not the shower was safe in November 2010, it

             was not now in a safe condition. The electrical cable on the exterior should be mechanically                                                         
             protected and does not satisfy BS 7671 Regulations. It was a high voltage cable at a low level 
             which could be easily damaged or frayed. There should be an external grade cable conduited 

             or sheethed and protected in order to avoid a real risk of cable damage or electrocution; this   

             was stressed in the final paragraph of the report by EAM (page 36 of the Applicant’s Bundle).

             It was however conceded that the shower itself could be safely used.

21. In cross examination by the Respondent, the Appellant was asked to concede that items 4 and 16 on the Defects Schedule in the Electrical Installation Report prepared by Mr Betts for the Respondent (based on his inspection on 29th November 2010) had been correctly coded 1(under the electrical regulations). The Appellant accepted that this was the correct coding for the burnt twin socket (item 4) but suggested the possibility that a reading was taken on a socket extension; regarding item 16 (broken bulb holder), whilst the Respondent’s action and coding were appropriate if the holder were broken there was no evidence that this was the case; in any event, there had been no immediate danger and the Appellant would have remedied the problem had he been notified.
In response to the alleged lack of notification it was stated that the Respondent had left a message on the Appellant’s mobile telephone on the afternoon of 30th November asking him to contact the Council as a matter of urgency and saying that remedial action would be taken if he failed to respond. The Appellant insisted that he had tried to return the call that afternoon without success, and learnt that works were under way at the Property only when he spoke to Mr Matthews’ colleague on 1st December.
22. In response to questions from the Tribunal, Mr Lloyd Wallace stated that he had attended courses on the health and safety rating system, enforcement action and electrical regulations. He had worked for Brent LBC for five years and had been a builder/surveyor for many years; he did not however have any professional qualification. As to the best or most appropriate course of action, Mr Lloyd Wallace maintained that the Respondent had acted too precipitately; if the Council had informed the Appellant of problems then these would have been investigated and remedied. However it was conceded that the Council had written to the Appellant on 2nd December regarding other problems including category 1 hazards at the Property (page 10 of the Appellant’s Bundle) and that, over 3 months later, only a limited number of those items had been repaired. This did not suggest a good “track record” if the Respondent were to have tried to deal with electrical problems (which were urgent) by negotiation.
23. Case for the Respondent

Mr Pickstone,  solicitor for Nottingham City Council, said that the Respondent’s grounds for opposing the appeals were on page 2 of the Respondent’s Bundle. The Council maintained that it had taken the appropriate action under section 5 of the Act to deal with electrical hazards. Following inspection by Mr Matthews, he had identified problems and requested an electrical inspection report by Mr Betts, a qualified electrician employed by the Council. On receipt of this, he had immediately undertaken a risk assessment (using the HHSRS) which produced a hazard score of 8001 (page 39 of the Respondent’s Bundle). This justified immediate remedial action. The factual background was that there had been a complaint by the tenant of damp and mould at the Property; Mr Matthews subsequently visited the Property by arrangement and entered at the invitation of the tenant; the Council’s electrician and subsequently its contractor were admitted as invitees. There was therefore no need to exercise the power of entry under section 239(5) of the Act and therefore that section and the question of prior service of notice(s) were not applicable to the present situation. Reference was then made to the Operating Guidance published by DCLG and the following provisions and extracts from that:-
 (a)page 37 paragraph A2: this made the landlord responsible for “the installation supply and use of....electricity”

 (b)page 38 paragraph A7: the supply and use includes “wiring sockets switches and fuses”. Paragraph states that installations do not include “removable/portable equipment”

(c)page 148 paragraph 23.18 listed the matters relevant to the occurrence and severity of the outcome which included out of date electrical installations, number and siting of outlets, lack of or inadequately earthed system and the disrepair of the installation including fuses and wiring sockets

 (d)paragraph 23.19 dealing with Hazard Assessment stated that a visual inspection may identify obvious deficiencies and that a full inspection and test report by a qualified electrician should be commissioned where it seemed that an above average risk existed. In the present case the Council both inspected and obtained a proper report.
Mr Pickstone then referred to the relevant provisions of the Enforcement Guidance (published by DCLG). Under paragraph 4 the LHA must ensure that it has considered the most appropriate action (paragraph 4.3); it is for the LHA acting reasonably to decide the best course of action in all the circumstances. Paragraph 5.32 (page 24) made it clear that where the requirements of section 40(1) are fulfilled, the LHA may enter at any time to take emergency remedial action to remove an imminent risk of harm. A hazard is defined (paragraph 12) as any risk of harm to the health and safety of an occupier that arises from a deficiency.

The hazard scoring was based on an assessment of Mr Betts’ electrical inspection report and carried a high score (over 8000), high enough to fall within a category 1 hazard band.

Section 40 of the Act imposed a duty to inspect. In the present case there had been no official complaint within section 4(2) and therefore a full report to the LHA was not needed. The Council’s action fell within the duty to take enforcement action under section 5 of the Act.

Whilst section 40(6) provided that notice (before entry) was to be served on an occupier of premises, the Council did not need to serve notice where (as in the present case) the occupier made arrangements with the Council’s contractor who entered the premises as invitee of the occupier. This was the decision of the Tribunal in Cheltenham Construction Limited-v-Gloucester City Council case reference CH1/23UE/HER/2007/0001 (“the Gloucester CC case”).

Mr Pickstone confirmed that the Council’s Notice of emergency remedial action (section 41) was served on 2nd December 2010 and therefore within the seven day period stipulated by section 40(7) of the Act.

In conclusion he submitted that the Council’s process was satisfactory and had complied with statutory requirements.
24. Evidence was then given by Mr Steven Matthews an environmental health officer employed by the Respondent who confirmed that he had delegated authority from the Council to take enforcement action. He had prepared the Respondent’s Bundle, its submissions and grounds to oppose the appeals which formed an accurate and complete record of the action by the Council in this case.
He inspected the Property on 19th November 2010, almost five weeks after a complaint from the tenant; the delay was because the complaint related to the less serious problem of damp and mould growth. As certain electrical hazards were noticed on that inspection, he commissioned an electrical inspection report from a qualified electrician employed by the Council (Mr Betts). He confirmed that the risk rating was only carried out after receipt of that report (ie on 30th November 2010) and before remedial action was taken. The risk rating indicated there were electrical hazards within category 1, and informed Mr Matthews of a serious risk to the health and safety of the occupier. The tenant had provided Mr Matthews with the name and telephone number of his landlord; he telephoned the Appellant on the afternoon of 30th November and left a recorded message that serious electrical hazards had been encountered and that he proposed immediate emergency remedial action if there was no response from the Appellant by the following morning. Due to adverse weather Mr Matthews could not attend his work place on 1st December 2010. He contacted a colleague Jennifer McGaghey and asked her, in the absence of any response from the Appellant, to instruct an electrical contractor (Cranton Electrical Limited:”Cranton”) to carry out the emergency remedial work indicated in Mr Betts’ report. Cranton was on the Council’s list of approved contractors, all of whom had been vetted for quality of work and cost competitiveness. Pursuant to Council policy guidelines, it was not the Council’s practice to obtain quotations where the estimated cost of work was less than £3,000. His colleague gave Cranton contact details of the tenant. He had subsequently inspected the Property, and was satisfied that the work had been carried out (a schedule of the eight items repaired by Cranton was produced to the Tribunal and the Applicant at the hearing) and a NICEIC Certificate had subsequently been issued.

25. On cross examination, Mr Matthews conceded that in the majority of cases there would be an informal approach to the landlord following a HHSRS assessment. In the present case he had inspected, commissioned an electrical report and carried out a risk assessment, resulting in emergency remedial action having to be taken before he could write to the landlord. He again confirmed that the risk assessment was only carried out on receipt of the electrical report, ie when all information was available, in accordance with the DCLG Guidelines. Mr Matthews, and not Mr Betts (the electrician) had carried out the risk rating, which showed a likelihood of an occurrence causing harm to the occupiers of 1 in 3 in a twelve month period. The electrical report had shown deficiencies which were category 1 hazards, and the Schedule to the section 41 Notice stated the nature of the remedial action required-ie to remove all code 1 (under the electrical regulations) defects-which Cranton had undertaken. Mr Matthews confirmed that although the remedial works were not supervised, the Council monitored and regularly undertook a costs comparison. An inspection schedule and the NICEIC Certificate were supplied after the works had been carried out (Mr Matthews confirmed that he had seen these on 18th February 2011-see page 8 of the Respondent’s Bundle). He had himself reinspected the Property on 17th December 2010, the invoice from Cranton was received in January 2011 (prior to serving the section 42 recovery of costs demand) and he was satisfied that all work complied with both Building Regulations and Electrical Regulations .
Mr Matthews was asked by the Tribunal whether, in carrying out the hazard risk assessment, he looked at one defect (ie individually) or all the defects collectively; he stated that in arriving at a hazard rating all defects were looked at as a whole. He agreed that photographic evidence of the defects (ie before repair) would be good practice, although not adopted in the present case.

26. The final witness for the Respondent was Mr Glen Stockton an electrician employed by Cranton for almost 20 years. He had a five year apprenticeship and qualified in 1975. He was a NICEIC qualified supervisor and assessed annually by the NICEIC auditor. He produced to the Tribunal and the Appellant a schedule summarising the works carried out by Cranton in response to the Council’s instructions. These instructions were to remedy all code 1 defects identified in the electrical inspection report prepared by Mr Betts of Nottingham City Council. He stated that work at the Property started at 10am on 1st December 2010, having immediately beforehand contacted the tenant to arrange access. The works were completed on 6th December 2010. Mr Stockton personally carried out four of the items of repair (ie those to the kitchen), but the remainder were effected by a Mr Azzini of Cranton due to Mr Stockton’s illness. Mr Azzini  is a qualified electrician.
Dealing with the repairs which he personally had carried out to the kitchen Mr Stockton commented:

 (a) the socket behind the cooker had been moved further to the left because it had been burnt or heat damaged by the cooker. It had a burnt neutral terminal

 (b) on removing the above socket he had found a 0.75mm flex via which the hob was directly connected to a 40A supply. A fused connection unit was installed, as the ampage difference could cause a fire
 (c) there was a broken or shattered socket in the lower part of a cupboard. A twin socket was installed above the worktop together with a single socket to provide power to the washing machine. The existing socket in the lower cupboard was badly burnt and had exposed live parts.

In his view the old distribution board in the cellar was dangerous as it lay on a cold damp wall and could “track” electricity. It therefore had to be replaced. The 6mm cable there (for the shower) had burnt close to the board and could not be repaired; it was undersized or underrated for a 8.5 KW shower type and the cable had to be replaced with a broader cable.

Mr  Stockton did not carry out any further works at the Property, but confirmed that he had inspected the bathroom extractor fan where the motor had seized up; this was dangerous due to the risk of it generating heat within the plastic casing.

Under cross examination by the Appellant, Mr Stockton stated that he had received by email a copy of the electrical report prepared by Mr Betts, with instructions to remedy code 1 defects shown in that report. This was done and in addition any code 1 defects discovered when inspecting the Property and carrying out those repairs.
He confirmed that Mr Azzini was qualified to carry out repairs without supervision. Regarding the external (shower) cable, this was double insulated, clipped and R.C.D. protected; in his view it satisfied section 52 of the Electrical Regulations. He was aware that mechanical damage to a cable was assessed as light medium or high risk. His opinion differed from that in the EAM report prepared for the Appellant. Vehicular access was not possible to the pathway  to the side of the right hand flank wall, and nothing heavier than a wheelbarrow would use the pathway. This and the fact that the cable was R.C.D. protected meant that there was a very light risk of damage only in normal use; it was 600mm from the path surface for a distance of three metres only. It would not be affected by external influence as it was attached to a north facing wall and protected by the close proximity of the flank wall of the neighbouring property to the right. The cable was clipped and therefore could not be moved; where it passed through the metal air vent, the metal surface had been filed/bushed to make it smooth so as not to risk a tear or fray to the cable.
The distance of the new socket from the kitchen cooker was governed by common sense as there was no prescribed distance.

Mr Stockton stated that he had tested the work which he carried out for polarity and impedance, and this was within prescribed limits as recorded on the NICEIC Certificate.

Although the work carried out by each Cranton employee was not supervised, the Council inspected 10% of all works Cranton carried out.

 27. Summary

The Appellant accepted that some defects existed at the Property. The Council failed to notify the Appellant until after taking action. Other more appropriate action would have resolved the problems. Some category 1 defects were present; others were not category 1. Had the council taken less drastic action, the Appellant would have remedied the position as he had resources and workmen available. The period of delay between Mr Matthews’ initial inspection and the date remedial action started could have given the Appellant the opportunity to remedy problems and eliminate any safety risks. Some of the defects could have been eliminated by other means, eg removal of fuses or disconnection. The Appellant maintained that the inspecting officer had not carried out a proper or detailed risk assessment. The section 41 Notice referred to emergency remedial action (ie to remedy/remove risk) or repairs, and the works should comprise repairs and not improvements (eg the replacement of the fuseboard). Finally, the Appellant considered that a Council management charge of 25% (calculated on the net amount of the contractor’s invoice) was not reasonable as the Council did not perform any supervisory function and there was no specification prepared before the emergency works were effected.
The Respondent stated that the bulk of its evidence was in its Bundle. It had adopted the correct procedures and did not in this instance have to serve notice on either the owner or the occupier before works started. It rejected the view that a more informal approach with the owner would have resulted in essential repairs being carried out promptly; this was a questionable assertion in view of the Appellant’s approach to non-electrical matters specified by the Council in early December. The Respondent had rightly perceived the state of the electrical system to require emergency action and had acted correctly-ie, it had instructed a qualified electrician to report and had carried out a proper risk assessment before rightly concluding that emergency remedial action was both proper and appropriate. A LHA had a wide discretion which it exercised properly in view of the health and safety aspects involved. All code 1 defects from the electrical report had been remedied by a reputable contractor and a NICEIC Certificate issued. The Respondent’s witnesses were experienced reliable and credible. The management charge of 25% had been approved by the Council committee, and covered inspections the report by its electrician and the service of notices; it was a reasonable charge.
28. During the Tribunal hearing it became apparent that the NICEIC Certificate had been mislaid at the Council offices. The copy in the Respondent’s Bundle was barely legible, due to it being a photocopy of a poor quality carbon copy retained by the contractor Cranton. Pursuant to seven day Directions given verbally by the Tribunal, both the Appellant and the Tribunal received very promptly a legible copy of the NICEIC Certificate and an itemised breakdown of the invoice from Cranton to the Respondent
Decisions

29. Existence of a Category 1 Hazard. In reaching its determination the Tribunal has first considered whether Category 1 Hazard(s) existed at the Property at the time in question. The Tribunal was satisfied that the Respondent had applied the correct methodology in reaching its conclusions in respect of the hazard assessment and that the Respondent properly assessed the risks before service of the section 41 Notice. The Appellant did not produce any specific or expert evidence to challenge the calculations and conclusions based on that methodology. Having taken into account the evidence the Tribunal was satisfied that a Category 1 hazard “Electrical Hazrds” existed. In these circumstances, by virtue of section 5(1), remedial action of one of the types in section 5(2) is mandatory.
30. Appropriate remedial action. The Respondent by virtue of section 5(4) of the Act had a duty to take the course of action which it considered to be the most appropriate. In determining this appeal, the Tribunal has to be satisfied that the Respondent took the most appropriate remedial action. Under section 40(1) of the Act a precondition for the taking of Emergency Remedial Action is that there must be an imminent risk of serious harm to the health or safety of any of the occupiers of the property. On the evidence, the Tribunal finds that there would be such imminent risk of serious harm from the Category 1 Hazards identified in the Respondent’s section 41 Notice dated 2nd December 2010.
No management order was in force in relation to the Property under Chapter 1 or 2 of Part 4 of the Act. A Prohibition (or Emergency Prohibition) Order would have the effect of displacing the tenant (with 2 young children) in the middle of a harsh winter and would have placed a burden on the LHA. Such a remedy is only to be used as a last resort, and there was clearly alternative and less drastic action available to the Respondent. An Improvement Notice would have enabled the risks to persist at the Property during the 28 day period allowed to the landlord to take remedial action and, given the Appellant’s attitude to his responsibilities in respect of the other problems at the Property notified to him by the Respondent, the Tribunal agrees that there would be little prospect of a satisfactory speedy response to any such Notice. A protracted dispute may well have been more likely. A Hazard Awareness Notice would have been inappropriate, and Demolition or Clearance Orders would clearly have been wholly disproportionate. In all the circumstances, the Tribunal is satisfied that Emergency Remedial Action was the best choice of remedy.
31. In the case of emergency remedial action there is no provision in the Housing Act 2004 requiring prior notice (of either entry on to the premises or the carrying out of works) to be given to the owner of a property. This is not mandatory; whereas section 40(6) of the Act does make provision that notice before entry is to be served on an occupier, such notice is not needed where entry on to the premises is as invitee of the occupier. The absence of notice in such circumstances does not therefore invalidate the Respondent’s emergency remedial action procedures in the present case, and the Tribunal adopts the submissions of the Respondent and the decision in the Gloucester CC case.
32. The Respondent adopted the correct procedures throughout. Its risk assessment was conducted after receipt of the Electrical Inspection Report and before the section 41 Notice was served and remedial works commenced.

33. The Hazard Rating score (8001) is high and justified a conclusion that Category 1 Hazards existed. Although there is potential for a slight difference in reaching this risk rating score (depending on use of either computer or paper systems) the overall risk rating would always produce a Category 1 Hazard in these circumstances.
34. The defects were correctly considered together or collectively and in total (and not individually or item by item) in carrying out the risk assessment.

35. The Respondent’s witnesses were both experienced in their respective fields, and provided sound reliable and consistent evidence.

36. The electrical works have been properly certificated. The works done were of a satisfactory standard and at a reasonable cost. Although the type and positioning of the external cable for the shower was criticised, there was a very low grade risk of impact or other damage and in any event a NICEIC Certificate has been provided which the Tribunal considers to be conclusive; it certifies that the works are both satisfactory and safe.
37. The Tribunal does not consider unreasonable either the amount of the electrical contractor’s invoice or the addition of a 25% management fee by the Respondent (calculated on the VAT exclusive amount of that invoice).

38. For the above reasons the Tribunal orders that:

    (a) the Notice of Emergency Remedial Action dated 2nd December 2010 issued by Nottingham City Council to Donald Jarrett in respect of the Property be confirmed and the statement of reasons to take enforcement action of the same date given by Nottingham City Council be affirmed
    (b) the demand to recover expenses in respect of emergency remedial action dated 11th January 2011 in the sum of £1,859.61 is reasonable and payable by the Appellant

......................................................................................

N.G.M.ELLIOTT  CHAIRMAN

                                           2011

