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SOUTHERN RENT ASSESSMENT PANEL
RESIDENTIAL PROPERTY TRIBUNAL

Case No. CHI/19UD/HIN/2011/0008

REASONS

Application : Housing Act 2004 (“the 2004 Act”™)

Applicant/Freeholder : Mrs Julie Teresa Adams

Respondent/Council : East Dorset District Council

Premises : 10 The Parsonage, Sixpenny Handley, Dorset, SP5 5QJ

Date of Application 25 April 2011

Date of Directions: 27 Apri} 2011

Date of Hearing : 13 July 2011

Venue : The Grove Arms At Ludwell, Ludwell Hill, Shaftesbury, Dorset, SP7 9ND
Appearances for Applicant/Freeholder: Mrs Adams and Mr Vincent Thompson
Appearances for Respondent/Council: Mr Andy Broomfield and Mr Barry Dike
Also in attendance : Mrs Anna Dewstow-Newitt

Members of the Tribunal : Mr P R Boardman JP MA LLB (Chairman), and Mr A J Mellery-
Pratt FRICS

Date of Tribunal’s Reasons : 15 July 2011

Introduction

[. This Application by the Applicant/Freeholder is under the 2004 Act, namely an appeal against
an improvement notice dated 7 April 2011

2. The improvement notice was served under section 11 of the 2004 Act. The residential property
on which a category 1 hazard existed was stated to be the Premises. The nature of the hazard,
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[image: image2.png]and the deficiency giving rise to the hazard, were stated to be :

Excess cold (2)
There is [sic] no fixed heating appliances in any of the three bedrooms
The roof insulation is not fitted properly and the areas where this has been removed adjacent

10 the eaves corresponds [sic] to areas of mould on the ceilings of bedrooms 2 and 3 (front
of property facing Dean Lane)

. The nature of the remedial action required to be taken was stated to be :

1. Install thermostatically controlled fixed heating appliances in all three bedrooms.
Ensure that the heating appliances installed are capable of maintaining a temperature
of 19°C in the bedrooms, are properly and safely installed and maintained and are fully
controllable by the occupants

2. Refit roof insulation to the roof space to ensure it covers all areas of the ceilings,
allowing for adequate ventilation of the roof space

The grounds of the application were that the Premises were an inner terrace and well insulated
and never cold. The storage heaters were removed from the bedrooms because they were never
used and the whole house was always above 19°C heated by the remaining heaters even in the
height of the winter. The Applicant/Freeholder asked the officer to measure the
heating/temperature. That was easy to do with modern technology, but he had not even
answered the question. He had sent pictures of dilapidated properties, with broken windows,
single glazing, HMO's which barely compared to the Premises. He had given statistics of those
properties but had not provided similar data for the Premises. He had not shown that the
Premises were cold. He told the Applicant/Freeholder’s tenant that he did not like landlords and
will also rude to the Applicant/Freeholder’s agent. The Applicant/Freeholder wrote to his
manager under the appeals procedure. The manager took just three days to deal with it. He
ignored the facts and did not speak to the tenant or the agent or look at the Premises, but merely
stated how good the officer. was. The Applicant/Freeholder believed that the officer was
capricious and had not shown sufficient diligence, objectivity, and the fairness expected of an
officer working on behalf of the state, where the respective parties had such unequal bargaining
positions. Normally the Applicant/Freeholder would comply but she felt that this was extremely
unfair

The 2004 Act

5. The material parts of the 2004 Act are as follows :

5 Category 1 hazards: general duty to take enforcement action

(1) If a local housing authority consider that a category 1 hazard exists on any residential
premises, they must take the appropriate enforcement action in relation to the hazard.

(2) In subsection (1) “the appropriate enforcement action” means whichever of the
following courses of action is indicated by subsection (3} or (4)—
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(b) making a prohibition order under section 20;

(c) serving a hazard awareness notice under section 28;

(d) taking emergency remedial action under section 40;

(e) making an emergency prohibition order under section 43,

(f) making a demolition order under subsection (1) or (2) of section 265 of the Housing
Act 1985 (c. 68);

(g) declaring the area in which the premises concerned are situated 1o be a clearance
area by virtue of section 289(2) of that Act.

(3) If only one course of action within subsection (2) is available to the authority in relation
1o the hazard, they must take that course of action.

(4) If two or more courses of action within subsection (2) are available to the authority in
relation to the hazard, they must take the course of action which they consider to be the most
appropriate of those available to them.

(5) The taking by the authority of a course of action within subsection (2) does not prevent
subsection (1) from requiring them to take in relation to the same hazard—

(a) either the same course of action again or another such course of action, if they
consider that the action taken by them so far has not proved satisfactory, or

(b) another such course of action, where the first course of action is that mentioned in
subsection (2)(g) and their eventual decision under section 289(2F) of the Housing Act
1985 means that the premises concerned are not to be included in a clearance area.

(6) To determine whether a course of action mentioned in any of paragraphs (a) to (g) of
subsection (2) is “available” to the authority in relation to the hazard, see the provision
mentioned in that paragraph.

(7) Section 6 applies for the purposes of this section.

7 Category 2 hazards: powers (o take enforcement action

(1) The provisions mentioned in subsection (2) confer power on a local housing authority o
take particular kinds of enforcement action in cases where they consider that a category 2
hazard exists on residential premises.

(2) The provisions are—
(a) section 12 (power to serve an improvement notice),
(b) section 21 (power to make a prohibition order),
(c) section 29 (power o serve a hazard awareness notice),

(d) section 263(3) and (4) of the Housing Act 1985 (power to make a demolition order),
and

(e} section 289(2ZB) of that Act {(power to make a slum clearance declaration).
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[image: image4.png](3) The taking by the authority of one of those kinds of enforcement action in relation to a
particular category 2 hazard does not prevent them from taking either—

(a) the same kind of action again, or
(b) a different kind of enforcement action,

in relation to the hazard, where they consider that the action taken by them so far has not
proved satisfactory.

11 Improvement notices relating to category | hazards: duty of authority to serve notice

(DIf—

(a)the local housing authority are satisfied that a category | hazard exists on any
residential premises, and

(b)no management order is in force in relation to the premises under Chapter I or
2 of Part 4,

serving an improvement notice under this section in respect of the hazard is a course of
action available to the authority in relation to the hazard for the purposes of section 5

(category | hazards: general duty to take enforcement action).

(2)An improvement notice under this section is a notice requiring the person on whom it
is served to take such remedial action in respect of the hazard concerned as is specified

in the notice in accordance with subsections (3) to (5) and section 13.

(3)The notice may require remedial action to be taken in relation to the following

premises—

(a)if the residential premises on which the hazard exists are a dwelling or HMO
which is not a flat, it may require such action to be taken in relation to the
dwelling or HMO;

(b)if those premises are one or more flats, it may require such action to be taken
in relation fo the building containing the flat or flats (or any part of the building)

or any external common parts;

(¢)if those premises are the common paris of a building containing one or more
flats, it may require such action to be taken in relation to the building (or any pari

of the building) or any external common parts.
Paragraphs (b) and (c) are subject to subsection (4).

(4)The notice may not, by virtue of subsection (3)(b) or (c), require any remedial action to

be taken in relation to any part of the building or its external common paris that is not
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[image: image5.png]included in any residential premises on which the hazard exists, unless the authority are
satisfied—

(a)that the deficiency from which the hazard arises is situated there, and

(b)that it is necessary for the action to be so taken in order to proteci the health or

safety of any actual or potential occupiers of one or more of the flats.
(5)The remedial action required to be taken by the notice —

(a)must, as a minimum, be such as to ensure that the hazard ceases to be a

category | hazard; but
(b)may extend beyond such action.

(6)An improvement notice under this section may relate to more than one category 1

hazard on the same premises or in the same building containing one or more flats.

(7)The operation of an improvement notice under this section may be suspended in
accordance with section 14.

(8)In this Part “remedial action”, in relation to a hazard, means action (whether in the
form of carrying out works or otherwise) which, in the opinion of the local housing
authority, will remove or reduce the hazard.

49 Power to charge for certain enforcement action

(1) A local housing authority may make such reasonable charge as they consider
appropriate as a means of recovering certain administrative and other expenses incurred by
them in—

(a) serving an improvement notice under section 11 or 12;

(b) making a prohibition order under section 20 or 21;

(c) serving a hazard awareness notice under section 28 or 29;

(d) taking emergency remedial action under section 40;

(e) making an emergency prohibition order under section 43; or

(f) making a demolition order under section 263 of the Housing Act 1 985 (c. 68).

(2) The expenses are, in the case of the service of an improvement notice or a hazard
awareness notice, the expenses incurred in—

(a) determining whether to serve the notice,
(b) identifying any action to be specified in the notice, and

(c) serving the notice.




[image: image6.png](3) The expenses are, in the case of emergency remedial action under section 40, the
expenses incurred in—

(a) determining whether o lake such action, and
(b) serving the notice required by subsection (7) of that section.

(4) The expenses are, in the case of a prohibition order under section 20 or 21 of this Act, an
emergency prohibition order under section 43 or a demolition order under section 265 of
the Housing Act 1985, the expenses incurred in—

(a) determining whether to make the order, and
(b) serving copies of the order on persons as owners of premises.

(5) A local housing authority may make such reasonable charge as they consider
appropriate as a means of recovering expenses incurred by them in—

(a) carrying ouf any review under section 17 or 26, or
(b) serving copies of the authority’s decision on such a review.

(6) The amount of the charge may not exceed such amount as is specified by order of the
appropriate national authority.

(7) Where a tribunal allows an appeal against the underlying notice or order mentioned in
subsection (1), it may make such order as it considers appropriate reducing, quashing, or

requiring the repayment of, any charge under this section made in respect of the notice or

order.

50 Recovery of charge under section 49

(1) This section relates to the recovery by a local housing authority of a charge made by
them under section 49.

(2) In the case of—
(a) an improvement notice under section 11ori2 or
(b) a hazard awareness notice under section 28 or 29,
the charge may be recovered from the person on whom the notice is served.

(3) In the case of emergency remedial action under section 40, the charge may be recovered
from the person served with the notice required by subsection (7) of that section.

(4) In the case of—
(a) a prohibition order under section 20 or 21,
(b) an emergency prohibition order under section 43, or
(c) a demolition order under section 265 of the Housing Act 1985 (c. 68),

the charge may be recovered from any person on whom a copy of the order is served as an
owner of the premises.

(5) A demand for payment of the charge must be served on the person from whom the
authority seek to recover it.




[image: image7.png](6) The demand becomes operative, if no appeal is brought against the underlying notice or
order, at the end of the period of 21 days beginning with the date of service of the demand.

(7) If such an appeal is brought and a decision is given on the appeal which confirms the
underlying notice or order, the demand becomes operative at the time when—

(a) the period within which an appeal to the Lands Tribunal may be brought expires
without such an appeal having been brought, or

(b} a decision is given on such an appeal which confirms the notice or order.
(8) For the purposes of subsection (7)—

(a) the withdrawal of an appeal has the same effect as a decision which confirms the
notice or order, and

(b) references to a decision which confirms the notice or order are to a decision which
confirms it with or without variation.

(9) As from the time when the demand becomes operative, the sum recoverable by the
authority is, until recovered, a charge on the premises concerned.

(10) The charge takes effect at that time as a legal charge which is a local land charge.

(11) For the purpose of enforcing the charge the authority have the same powers and
remedies under the Law of Property Act 1925 (c. 20) and otherwise as if they were
morigagees by deed having powers of sale and lease, of accepting surrenders of leases and
of appointing a receiver.

(12) The power of appointing a receiver is exercisable at any time after the end of the period
of one month beginning with the date on which the charge lakes effect.

(13) The appropriate national authority may by regulations prescribe the form of, and the
particulars 1o be contained in, a demand for payment of any charge under section 49.

SCHEDULE 1 |
PROCEDURE AND APPEALS RELATING TO IMPROVEMENT NOTICES
PART 3 ’

APPEALS RELATING TO IMPROVEMENT NOTICES

Appeal against improvement notice
10(1)The person on whom an improvement notice is served may appeal 10 a residential
property tribunal against the notice.
(2)Paragraphs 11 and 12 set out two specific grounds on which an appeal may be made
under this paragraph, but they do not affect the generality of sub-paragraph (1).

Powers of residential property tribunal on appeal under paragraph 10
15(1)This paragraph applies to an appeal to a residential property tribunal under
paragraph 10.




[image: image8.png](2)The appeal—
(a)is to be by way of a re-hearing, but

(b)may be determined having regard to matters of which the authority were

unaware.
(3)The tribunal may by order confirm, quash or vary the improvement notice.

(4)Paragraphs 16 and 17 make special provision in connection with the grounds of
appeal set out in paragraphs 11 and 12.

Documents

6. The documents before the Tribunal are those referred to in these reasons

7. References in these reasons to A1, A2, and so on are to page numbers in the bundle attached to
the Applicant/Freeholder’s statement dated 13 May 2011. Although the copy letters from the
Applicant/Freeholder in that bundle all bear the date “13 May 20117, it was common ground
between the parties at the hearing before the Tribunal that the actual dates were those specified
on page 3 of the Applicant/Freeholder’s statement dated 13 May 2011

8 References in these reasons to C1, C2, and so on are to page numbers in the bundle attached to

the statement in response from the Respondent/Council dated 7 June 2011

Applicant/Freeholder’s statement 13 May 2011

9.

10.

1.

The Applicant/Freeholder stated that an inspection of the Premises was carried out on 6
December 2010 by the Respondent/Council. The Respondent/Council had been asked to inspect
by the tenant because of mould/fungal growth. The tenant did not request site visit because of
inadequate heating (the Applicant/Freeholder’s letter 10 January 2011, A7 and A8)

The tenant had contacted the Applicant/Frecholder’s agents regarding mould/fungal growth. On
a number of occasions she was advised not to dry her clothes in the Premises and was given
both verbal and written advice on how to ventilate the Premises properly to prevent
condensation. Inspections were also carried out, determining that the mould growth was the
result of condensation (the Applicant/Freeholder’s letter 10 January 2011, A7 and A8)

At the time of the visit by the Respondent/Council it became apparent to the
Applicant/Freeholder’s agents that the tenant was using a portable gas heater, which was
contrary to clause 3.2j of her tenancy agreement. That would have had a considerable adverse
effect on the mould growth because of the wet air produced by portable gas heating. The tenant
had since been told not to use that heater (the Applicant/Freeholder’s letter 10 January 2011, A7
and A8)
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13.

14.

17.

18.

9.

20.

The Applicant/Frecholder had lived in the Premises for six years before the letting to the current
tenants. The Applicant/Freeholder found the Premises, being a mid-terrace, to be unbearably hot
when the heating systems were on. The Applicant/Freeholder was not of course able to comment
on whether the tenant had used the heating systems available to the fullest extent (the
Applicant/Freeholder’s letter 10 January 2011, A7 and A8)

The Applicant/Freeholder would have the insulation in the roof void looked at as she could not
remember how well or otherwise it was (the Applicant/Freeholder’s letter 10 January 2011, A7
and A8)

The Applicant/Freeholder believed that the heating was adequate and would want to see tests
from the Respondent/Council over a period of time to indicate that the temperature regularly fell
below 19°C (as in the HHSRS guidance). The Applicant/Freeholder was not aware that the
legislation provided that an appropriate heating system had to be fixed. The
Applicant/Freeholder had still not seen any objective evidence that the temperature fell below
19°C (the Applicant/Freeholder’s letter 10 January 2011, A7 and A8)

. A mid-terrace property built in 1985 with the standards then required would be suitably and

adequately heated by the heaters which were currently there, namely two in the living room, one
in the kitchen, one in the hall, one in the downstairs WC, and one on the landing (the
Applicant/Freeholder’s letter 1 February 2011, A1l and A12)

. The Applicant/Freeholder had lived in the Premises and, if anything, it was far too hot for

comfortable living. The Applicant/Freeholder would like to see objective evidence that when all
the heating was on the temperature fell below 19°C even on a limited basis (the
Applicant/Frecholder’s letter | February 2011, A1l and A12)

The Respondent/Council had said that a simple measurement of indoor temperature was not
appropriate because the assessment needed to take into account the dwelling characteristics,
energy efficiency, and the effectiveness of the heating system. However, the
Applicant/Freeholder could not see anywhere that the Respondent/Council had taken the
dwelling characteristics into account, and could not see why a simple measurement was not
appropriate (the Applicant/Freeholder’s letter | February 2011, A1l and Al2)

The Applicant/Freeholder would not put anyone, whether a tenant or a member of the family, in
a property which the Applicant/Freeholder considered hazardous. The Applicant/Freeholder was
quite aware how bad some housing was, and the Premises came nowhere near those poor
standards (the Applicant/Freeholder’s letter 1 February 2011, A11 and A12)

The Respondent/Council was rude to the Applicant/Freeholder’s agents (“what are you doing
here”) and made derogatory statements to the tenant about landlords. The tenant invited the
Respondent/Council to look at the mould and damp in one of the bedrooms, but the
Respondent/Council decided against the tenant's wishes to inspect the whole house (the
Applicant/Freeholder’s partner’s letter 18 February 2011, A23)

The Respondent/Council had provided three examples :
9
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22.

23.

24

25.

a. a house of steel frame construction, single glazed windows, and poor insulation, with
two gas fires and portable heaters

b. ahouse with single glazing and storage heating which did not let out heat in the day

an HMO with poorly fitted UPVC windows, inoperative storage heaters, and a lack of
insulation in the roof space

These example properties could not be compared to the Premises. Clearly there were not any
better examples. Scoring sheets had been provided for the examples, but similar information had
not been provided for the Premises. Additionally the Respondent/Council had still not proved
that the Premises fell regularly below 19°C (the Applicant/Freeholder’s partner’s letter 18
February 2011, A23)

As a result the Applicant/Freeholder would shortly be serving notice to terminate the tenancy of
the tenant, who had enjoyed perfectly good accommodation and had had landlords who were
very supportive (the Applicant/Freeholder’s partner’s letter 18 February 2011, A23)

By this time the Applicant/Freeholder was becoming very exasperated with the officer
concerned. On that basis the Applicant/Frecholder decided to use the Respondent/Council’s
complaints procedure, and the Applicant/Freeholder’ partner wrote by e-mail to the
Respondent/Council to ask if the correspondence could be looked at because the
Applicant/Freeholder felt that she had been treated unfairly (the Applicant/Freeholder’s
partner’s e-mail 18 February 2011, A24)

Mr S L Duckett, head of planning and health, replied on 21 February, only three days later,
confirming that in his view there was no cause of action. He did not take the time or trouble to
visit the Premises or to speak to the tenant or the Applicant/Freeholder’s agents. His letter
appeared to be a character reference for his officer and did not address the facts in the
correspondence (the Respondent/Council’s letter 21 February 2011, A25 and A26)

The Applicant/Freeholder felt that she had been treated very unfairly and that the Premises were
very good, and met all the standards to be expected of a decent property. The tenant had always
been happy in the Premises and the Applicant/Freeholder had always acceded to her wishes as
well as she could. The Applicant/Freeholder could not understand why the Premises had been
classed as a category } hazard especially as there was no objective evidence in support. The
Applicant/Freeholder and her partner had both worked in social housing for over 30 years and
knew what poor properties were

IStatement in response from Respondent/Council 7 June 2011

i

26.

27.

The Respondent/Council stated that the Respondent/Council had been contacted by Ms Emma
Day, the tenant living at the Premises, on 10 November 2010. Ms Day wished to make a
complaint to the Respondent/Council about the standard of her rented accommodation, and in
particular to make a complaint regarding damp and mould at the Premises

The case was assigned to Mr Andrew Broomfield. During a telephone conversation with Ms
Day on 25 November 2010 she explained her concern that there was mould on the ceiling ofher
10
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29.

30.

3L

32.

33.

children's bedroom and that it would affect health. Ms Day also mentioned that none of the
bedrooms had any heating and that some of the windows leaked. The Respondent/Council
arranged an inspection on 6 December 2010, and, by letter, invited the Applicant/Freeholder’s
agents to attend, and mentioned Ms Day’s concerns about the lack of heating in the bedrooms,
damp and mould in the bedrooms, and leaking windows (the Respondent/Council’s letter 29
November 2010, C11)

The HHSRS rating was carried out on 14 December 2010 by Mr Broomfield and his line
manager Mr Barry Dike, the Respondent/Council’s Private Sector Housing Manager. Mr
Broomfield and Mr Dike were both qualified Environmental Health Officers with 10 and 30
years experience respectively, both were full members of the Chartered Institute of
Environmental Health, and both had been trained in the use and enforcement of the HHSRS

The rating identified two hazards as follows :

a. excess cold : the inspection highlighted that there were no heating appliances in any of
the three bedrooms; this was rated as below average with a likelihood of an adverse
health outcomes in the next 12 months due to excess cold as 1:180, compared with the
average for this type and age of property of 1:530, which resulted in a score of 1819,
indicating that a category | hazard was present

b. damp and mould : there were small areas of condensation mould on the front right
bedroom ceiling (when viewing the property from Dean Lane) and the bathroom ceiling,
which corresponded to areas where the loft insulation had been pulied back or was
missing; this was rated as below average for this type and age of property with a
likelihood of an adverse health outcome in the next 12 months due to damp and mould
as 1:320, compared to the average for this type and age are property of 1:725, which
resulted in a score of 15, indicating that a category 2 hazard was present; the
Respondent/Council took the view that the risk of this was such that no further action
was necessary

The issue of leaking windows was examined and Mr Broomfield’s assessment was that this was
due to absorbent window seals rather than water penetrating through the windows structure.
Again the Respondent/Council took the view that the risk associated with this was such that no
further action was necessary

Copies of the inspection paperwork and the HHSRS were at pages C12 to Clé

In line with the Respondent/Council’s procedures a letter informally requesting improvement
was sent to the Applicant/Freeholder, detailing the defects and the Respondent/Council’a
opinion of necessary remedial works. A form explaining that the Respondent/Council would
refrain from taking formal action provided that the form was satisfactorily completed and
returned within 14 days, was attached. The letter was copied to Ms Day and the
Applicant/Freeholder’s agents. Copies were at pages C17to C22

The Applicant/Freeholder responded in her letter dated 10 January 2011 that she had no case to
answer. The Respondent/Council replied that her unwillingness to resolve the matter informally
was likely to result in the service of an improvement notice by the Respondent/Council (the
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35.

36.

37.

38.

39.

40.

Respondent/Council’s letter 20 January 2011, C25 and C26)

The Respondent/Council served an improvement notice on the Applicant/Freeholder on 7 April
2011, together with an invoice for costs totalling £169.55 (C27 to C35). The ability to charge for
the reasonable expenses incurred in the taking of action under the 2004 Act had been approved
by the Respondent/Council’s Policy and Resources Committee on 14 April 2010 and
subsequently the Full Council meeting on 19 April 2010 (C36 to C40)

During a telephone conversation on 12 April 2011 the Applicant/Freeholder asked Mr
Broomfield about the effect of her intention to move back into the Premises on the 15 May 2011
having given her tenant notice to quit. Mr Broomfield explained that when she moved back to
the Premises she should write and confirm this to the Respondent/Council, and the improvement
notice would then be suspended until such time as the Premises were disposed of. However the
costs had been incurred and would not be withdrawn. This was confirmed by the
Respondent/Council in a letter dated 14 April 2011, incorrectly dated 7 April 2011 (C41)

The Respondent/Council was not aware of any remedial work having taken place at the
Premises, and had not received any letter from the Applicant/Freeholder about her moving back
into the Premises

The Respondent/Council commented on the matters referred to in the Applicant/Freeholder’s
statement dated 13 May 2011 as follows

Initial approach by tenant to Respondent/Council : the matters brought to the
Respondent/Council’s attention by the tenant included a lack of heating in the bedrooms

The effect of the portable gas heater on the damp and mould hazard : the Respondent/Council
had decided to take no further action about the damp and mould hazard

The Applicant/Freeholder’s statement that she had found the Premises to be unbearably hot
when the heating system was on, and 1o be far too hot a comfortable living : the
Applicant/Freeholder had confirmed that she had removed the heating appliances in the
bedrooms as they were never used, and there were no heating appliances in any of the three
bedrooms during the Respondent/Council’s inspection of the Premises. The absence of any form
of heating in bedrooms of residential dwellings was not the norm. It was a reasonable
conclusion that in a property without any fixed heating appliances in any of the bedrooms the
temperature in those rooms would fall significantly lower than 19°C on occasions. At the time
of the inspection, namely 6 December 2010, the whole county was experiencing the coldest
winter in many years. The Dorset local authorities’ website stated that on 2 December 2010 the
overnight temperature across the county that night was expected to fall to -9°C (pages C45 to
(46). It was the Respondent/Council’s opinion that a dwelling without fixed heating appliances
in the bedrooms would be considered to be below average for a dwelling of that type and age. A
dwelling without fixed heating appliances in the bedrooms would be contrary to paragraph 2.20
of the guidance which stated that heating “should be controllable by the occupants” and
“appropriate to the design, layout and construction such that the whole of the dwelling can be
adequately and efficiently heated” (C47)

12
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45.

The Applicant/Freeholder’s statement that she had not seen any objective evidence that the
temperature in the Premises had ever fallen below 19°C : paragraph 2.25 of the guidance (page
C48) stated that “a simple measurement of indoor temperature is inappropriate” when making
an assessment of an excess cold hazard in a dwelling. That point was made to the
Applicant/Frecholder in the Respondent/Council’s letter dated 20 January 2011 (C26).
Therefore the Respondent/Council did not carry out any measurement of internal temperatures
as that would not have provided any further useful information which would have informed the
HHSRS rating

The Applicant/Freeholder’s question : where in the legislation does it say that an appropriate
heating system has to be fixed : the Respondent/Council in its request for improvement letter
dated 5 January 2011 (page C21) and in the improvement notice (page C32) stated that
appropriate remedial action to remedy the category one hazard would be to “install
thermostatically controlled fixed heating appliances in all three bedrooms”. The decision to
request fixed heating appliances was reached having regard to a number of RPT decisions which
had confirmed such remedial work as being appropriate to address category one excess cold
hazards. Examples of such decisions were at pages C49 to C62. The Respondent/Council
accepted that the 2004 Act did not specify fixed heating appliances but explained to the
Applicant/Freeholder in the Respondent/Council’s letter dated 9 February 2011 (pages C63 to
65) the reasons why fixed heating appliances had been requested

Evidence that the Respondent/Council had taken accouni of the dwelling characteristics in
assessing the excess cold hazard : the Respondent/Council did indeed take account of the
dwelling characteristics and furthermore the HHSRS inherently took account of building
characteristics. In its HHSRS assessment the Respondent/Council took account of both cavity
wall insutation and loft insulation and the terraced nature of the Premises, all of which were
clearly characteristics which would impinge on the excess cold hazard. It was considered likely
that cavity wall insulation was present at the Premises, and that the loft insulation, whilst well
below current Building Regulation standards, was average for a property of that age and type.
Therefore the Respondent/Council did not request action in relation to those items, apart from
relaying the insulation in the areas where it had been pulled up. This was detailed in the
Respondent/Council’s letter dated 9 February 2011 (pages C63 to C65)

The Applicant/Freeholder’s statement that Mr Broomfield had been rude to the
Applicant/Freeholder’s agents and had made derogatory remarks to Ms Day about landiords :
the Applicant/Freeholder’s complaints had been investigated in line with the
Respondent/Council’s complaints procedures. Mr Broomfield formally invited the
Applicant/Freeholder’s agents to attend the inspection in the Respondent/Council’s letter dated
29 November 2010 (page C11), and it would therefore seem odd for Mr Broomfield then to
have questioned why they had attended. Mr Broomfield also categorically denied having made
derogatory remarks to Ms Day about landlords. The Respondent/Council’s response to the
Applicant/Freeholder’s complaint was in its letter dated 21 February 2011 (pages 66 to C67)

The relevance of the examples of ratings of excess cold : the worked examples of excess cold
rating had been sent to show the principles involved, and not to provide examples exactly
matching the Premises
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The Applicant/Freeholder’s statement that the Respondent/Council had not provided the
HHSRS scoring sheet relating to its inspection : the Respondent/Council had no duty to provide
an HHSRS scoring sheet when serving an improvement notice, and did not do so as a matter of
routine. The Applicant/Frecholder had not requested such data prior to her application to the
Tribunal, but had she done so the Respondent/Council would have provided it. The
Respondent/Council would review its stance in the matter should the Tribunal see fit to make
any such recommendation as a result of this appeal

The Applicant/Freeholder’s statement that she had been treated unfairly by the
Respondent/Council, that the Premises were in very good condition, and that the tenant had
always been happy living there : the Respondent/Council had dealt with this case in a fair,
consistent and proportional manner in line with its legal obligations, relevant guidance, and its
enforcement policy. It was Ms Day who had initially contacted the Respondent/Council to make
acomplaint. A category | excess cold hazard existed at the Premises. The Respondent/Council’s
initial approach had been to try and achieve a satisfactory outcome informally, but that had been
obstructed by the Applicant/Frecholder. The service of the improvement notice was the most
appropriate course of action to protect the health and safety of Ms Day, her family and visitors
and any subsequent occupants of the Premises and their visitors

Inspection

48.

49,

50.

51.

52.

The Tribunal inspected the Premises on the morning of the hearing on 13 July 2011. Also
present were Mrs Adams, Mr Thompson, Mr Broomfield, Mr Dike, and Mrs Dewstow-Newitt

The Premises comprised a two-storey house of brick construction under a tiled pitched roof. It
was in the middle of a terrace of three houses, namely numbers 9, 10, and | |. Number 9 was set
forward, exposing a small area of flank wall at the rear of the Premises. The parties agreed that
the Premises had been built in about 1985

A small porch at the rear of the Premises had 2 timber framed doors, leading to the lounge and
to the outside which were both single glazed. Otherwise the windows of the Premises were
double glazed units in timber frames

On the ground floor was a hall with a night storage heater, a kitchen with a night storage heater,
a WC with a night storage heater, and a lounge with an electric fan heater in the fireplace (which
Mrs Adams said had been installed since the date of the Respondent/Council’s inspection) and
two night storage heaters. The stairs to the first floor led directly from the lounge with no lobby
or enclosure.

On the first floor was a landing with, at the top of the stairs, a large night storage heater with a
3.3 kw output, which Mrs Adams said she had installed in 2003 when she had removed the old
electric panel heaters from the bedrooms, a bathroom with an electric fan heater, a bedroom at
the rear of the Premises, and two bedrooms at the front, one apparently used as such (which the
parties said had been the room where the tenant had complained of mould, but in respect of
which there was no evidence during the Tribunal's inspection), and the other apparently used as
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53. The Tribunal asked the parties whether they wished the Tribunal to inspect the insulation in the
loft. Mrs Adams said that a contactor installed new insulation on top of the old insulation. Mr
Broomfield and Mr Dike said that they were happy to accept Mrs Adams's assurance in that
respect and that there was accordingly no need for the Tribunal to inspect the loft

The hearing
The relevant facts

54. The Tribunal indicated that, subject to contrary submissions by the parties, the Tribunal’s view
was that the relevant facts which the Tribunal should take into account in this case should be
the facts obtaining at the date of the hearing because :

a. the effect of paragraph 11(2)(a) of the third schedule to the 2004 Act was that the appeal
before the Tribunal was a rehearing, and not simply a review of the
Respondent/Council’s decision at the time it was made

b. inany event, the Tribunal had the power under paragraph | 1(3) of the third schedule to
the 2004 Act to confirm, quash or vary an improvement notice, and it would be wholly
inappropriate to confirm an improvement notice if, for example, all requirements had
been fulfilled by the date of the hearing

55. The parties made no contrary submissions

The issues before the Tribunal

56. The parties agreed that the only issue before the Tribunal was the question of excess cold, and
that the crux of the case was the way in which the Respondent/Council had arrived at its

conclusion that excess cold at the Premises represented a category one hazard for the purposes
of 2004 Act

The order in which evidence would be given

57. The parties agreed with the Tribunal's suggestion that although this was an application by the
Applicant/Frecholder, the improvement notice had been served by the Respondent/Council, so it
was appropriate for the Respondent/Council, rather than the Applicant/Freeholder, to give
evidence first, and that this should be by way of evidence about each column in the hazard rating
summary score sheet at C16

58. Assessed hazards

59. Mr Broomfield said that the only item in this column which was in issue before the Tribunal
was excess cold
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Hazard rating - likelihood

Mr Broomfield said that the column headed “Ave” showed the average likelihood of adverse
health outcomes occurring in the next 12 months for a property of the type and age of the
Premises (ie post 1979), according to government statistics. The figure of 530.0 in that column
indicated that the government had assessed the average likelihood as 1 in 530

Mr Broomfield said that the column headed “Assessed” showed the actual likelihood of adverse
health outcomes occurring the next 12 months for the Premises, according to the
Respondent/Council’s assessment following the Respondent/Council’s inspection. The figure of
180.0 in that column indicated that the Respondent/Council had assessed the actual likelihood as
I in 180, i.e. about three times the likelihood compared with the average. This assessment
reflected the Respondent/Council’s view that a property of this type and age would have a
heating system which was sufficient to heat the Premises adequately and efficiently. The
absence of any heat source in any of the bedrooms made that highly unlikely. Mr Broomfield
accepted that the night storage heater on the landing would deliver some heat to the bedrooms
and that the downstairs heating would also rise to the bedrooms. However none of that was the
same as having a heat source in each bedroom. If any of the bedroom doors were closed then
heating from the rest of the Premises would not be sufficient to maintain the safe temperature of
19°C referred to in the guidance. The guidance also provided that the heating system should be
fully controllable by the occupants, and the absence of any heat source in any of the bedrooms
meant that the occupants could not control the heat in each of those rooms. The Premises had
originally been built with an electric panel heater in each bedroom, which would have allowed
the occupants to control the heat in each room, but Mrs Adams had removed them

Mr Broomfield produced at the hearing an extract from the guidance entitled “health effects”.
The Tribunal gave Mrs Adams and Mr Thompson time to consider the document. Having done
so they confirmed that they had no objection to its being admitted in evidence. Mr Broomfield
referred to paragraphs 2.11 and 2.12 referring to the effects of cold temperatures, and in
particular reference to the substantial increase in health risk resulting from sleeping in cold
bedrooms

In answer to questions from the Tribunal Mr Broomfield acknowledged that paragraph 2.05 of
the extract from the guidance stated that :

A healthy indoor temperature is around 21°C, although cold is not generally perceived until
the temperature drops below 18°C. A small risk of adverse health effects begins once the
temperature falls below 19°C. Serious health risks occur below 16°C with a substantially
increased risk of respiratory and cardiovascular conditions. Below 10°C the risk of
hypothermia becomes appreciable, especially for the elderly

In answer to further questions from the Tribunal Mr Broomfield said that he did not know
whether those temperatures were average temperatures throughout a property, or temperatures in
hall and landing, or temperatures in particular rooms
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In answer to questions from Mrs Adams, Mr Broomfield said that paragraph 2.20 at page 61 of
the guidance (C47) stated that :

Heating should be controllable by the occupants, and safely and properly installed and
maintained. It should be appropriate 1o the design, layout and construction, such that the
whole of the dwelling can be adequately and efficiently heated

However, in answer to further questions from the Tribunal, Mr Broomfield said that he was
unable to direct the Tribunal's attention to any part of the guidance which said that the
temperature should be controllable in each room

- Mr Broomfield accepted that the storage heater on the landing adequately heated the landing,

and that Mrs Adams had lived in the Premises herself following the removal of the panel heaters
in the bedrooms, but said that when the bedroom doors were closed the storage heater did not
have any effect on the heat of the bedrooms

Mr Broomfield had taken account of the fact that the Premises were mid-terrace with the only
walls exposed being the front and rear walls, and a small extent of flank wall where number 9
was set forward, but said that he had had no option but to assess the hazard likelihood as three
times greater than average

Mr Broomfield said that the assessment of likelihood was an objective test, unaffected by the
question whether the tenant had or had not complained about excess cold

In relation to the measurement of temperature at the Premises, Mr Broomfield referred to
paragraph 2.25 at page 62 of the guidance (C48) :

Indoor temperature is a function both of dwelling characteristics and of the occupying
household. For the HHSRS assessment it is the dwelling characteristics, energy efficiency
and the effectiveness of the heating system, which are considered, assuming occupation by
the vulnerable age group. Simple measurement of indoor temperature is inappropriate

When it was put to Mr Broomfield by the Tribunal that the wording of the final sentence of that
paragraph, when taken in the context of the specific temperatures mentioned in other parts of the
guidance, appeared to indicate that the actual temperature at the Premises was a relevant factor,
although not the only or even the most important factor, in assessing the likelihood of an excess
cold hazard, Mr Broomfield said that in his view it was inappropriate to take temperature
measurements at all

Mrs Adams said that she did not agree with the assessment of 180.0. The Premises were mid-

terrace. The external walls were cavity insulated. She had lived there herself from 2002. There

were originally panel heaters in each bedroom, but she had never used them even though there

was then no storage heater on the tanding. She had tried one once and had considered it quite

dangerous because it had become as hot as an iron. In about 2003 she had removed them and

installed the night storage heater on the landing. The ground floor had been quite cold in mid
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winter because of heat rising, so the landing storage heater had been installed to boost the heat
throughout the Premises and not because heat had been needed upstairs. Having lived there
herself, Mrs Adams found it difficult to understand how the Premises could now be assessed as
three times the average hazard rating. Throughout the tenant’s tenancy (the tenant had been at
the Premises for three years) she had never once suggested that the heating was inadequate

In answer to questions from the Tribunal, Mrs Adams said that she had asked the installer to fit
the largest storage heater which would fit on the landing because she had been aware that she
was taking out the bedroom pane! heaters and wanted the landing storage heater to contribute
adequately to the heat downstairs and filter some heat through to the top floor as well. If the
tenant had complained about cold, Mrs Adams would have dealt with it. She accepted that the
assessment of risk was an objective test, not dependent on whether the tenant had complained,
but said that she had lived at the Premises after the panel heaters had been removed and the
landing storage heater had been installed and she had not been cold and the tenant had not
complained to her about being cold

In answer to a question from Mr Broomfield, Mrs Adams said that she had not known about the
contents of the Respondent/Council’s letter to her agents dated 29 November 2010 (CI 1),
including a reference to the tenant having complained about the cold, until after the
Respondent/Council’s inspection. In any event, she had been in touch with the tenant on many
occasions before that, and at no time had the tenant complained to her about being cold

Hazard rating — classes I to IV

Mr Broomfield said that these columns in the hazard rating score sheet all referred to health
outcomes on a sliding scale, where class | was the most serious, and class IV the least serious.
Although there were differences in each column between the average figure and assessed figure,
in fact no change had been justified, as was shown in the remarks in the “justification” column.
None of those differences had made any difference at all to the final rating score of 1819

Hazard rating — score, category and band

Mr Broomfield said that the score of 1819 put the excess cold hazard at the Premises in category
I. Category | hazards were those with scores of 1000 or more. They were then banded
according to seriousness. Scores of below 1000 were category 2 hazards. Again they were then
banded according to seriousness

The Tribunal asked, without giving any indication of possible findings, what the score, category
and band would be if the Tribunal were to find that the hazard rating likelihood was average for
a property of this age, rather than greater than average as assessed by the Respondent/Council,
and if the Tribunal were to accept the Respondent/Council’s assessment of health outcomes, and
Mr Broomfield said that it would be 664, which would place the hazard as a band D hazard in
category 2

Costs
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83. Mrs Adams said that she accepted that the work done and rates charged were reasonable but
submitted that if the improvement notice were quashed then the claim for charges should be set
aside too

Submissions

84. Mr Broomfield’s submissions were that -

a. the Respondent/Council had been contacted by the tenant with complaints, including a
complaint about excess cold

b. the Respondent/Council had notified Mrs Adams's agents about those complaints before
inspecting the Premises

c¢. the Respondent/Council’s hazard rating score was 1819, for reasons already given,
namely a category | hazard, in respect of which the Respondent/Council had a duty to
take action

d. the Respondent/Council had decided that an improvement notice was the appropriate
action

85. Mrs Adams’s submissions were that :

a. the Respondent/Council had not taken any measurement of temperature, despite being
asked to do so

b. Mrs Adams had lived at the Premises after removing the panel heaters from the
bedrooms and installing the landing storage heater, and regarded the temperature in the
Premises as better than average, and certainly not three times worse than average

The Tribunal’s findings
86. Relevant date for the Tribunal's assessment

87. The Tribunal finds that the relevant facts are those obtaining at the date of the hearing, for
reasons indicated to the parties at the hearing

' 88. The improvement notice

89. The Tribunal has taken into account :
a. the fact that there is no controllable heat source in any of the three bedrooms

b. the fact, as the Tribunal finds, that the effect of the landing storage heater on the
temperature in the bedrooms would be limited if the bedroom doors were shut

c. the fact that at the time of the Respondent/Council’s inspection there were concerns
about the adequacy of the roof insulation
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the Respondent/Council’s evidence that the tenant had complained of cold at the
Premises

the indication in the guidance that the temperature of 19°C is the temperature below
which a small risk of adverse health effects begins

the fact, as the Tribunal finds, that the tribunal's inspection of the Premises was on a
warm summer's day and that the temperature in the Premises during the Tribunal's
inspection was not necessarily representative of the average temperature in the Premises
or of the likelihood of adverse health outcomes over the next 12 months

90. However, the Tribunal finds that :

a.

the Respondent/Council has been unable to direct the Tribunal to any part of the
guidance to corroborate the Respondent/Council’s suggestion that there should be a
controllable heat source in each room of the Premises; paragraph 2.20 of the guidance
(C47), on the other hand, provides that “heating should be controllable by the
occupants...... such that the whole of the dwelling can be adequately and efficiently
heated”; if it had been the intention that the guidance should provide for a controllable
heat source in each room, it would have been very easy for the guidance so to provide
the parties have agreed that additional insulation has now been laid in the loft, and that
there is no issue before the Tribunal about the adequacy of the current insulation

in addition, there is double glazing throughout, except for the rear porch door, and cavity
wall insulation; the Premises are mid-terrace; the bedrooms are all on the first floor,
above the various heat sources on the ground floor

the Tribunal accepts Mrs Adams’s evidence that she herself lived at the Premises after
the removal of the panel heaters and the installation of the landing storage heater and has
not experienced excess cold

the Tribunal also accepts Mrs Adams's evidence that the tenant did not complain to Mrs
Adams about cold, let alone excess cold, despite living there for some three years

the fact that no actual temperature readings have been taken by the Respondent/Council,
in respect of which the Tribunal finds that readings would have been a relevant,
although not the only or even the most important, let alone conclusive, factor in
assessing the likelihood of adverse health outcomes as a result of excess cold,
particularly as the guidance refers to specific temperatures in that respect

having taken all the evidence and submissions into account, the Tribunal is not
persuaded that the likelihood of adverse health outcomes at the Premises as a result of
excess cold in the next 12 months is any greater than average, let alone three times
greater than average

Mr Broomfield has very fairly and properly conceded that if the likelihood rating had
been average then the final points score in relation to the excess cold hazard at the
Premises would have been 664, that that score would have indicated a category 2 hazard,
and that the Respondent/Council would then have taken no action in relation to that
hazard, as indeed they did not in relation to the question of mould

91. The Tribunal quashes the improvement notice in relation to the Premises accordingly

20




[image: image21.png]92. Costs

93. The Tribunal has taken account of the submissions by the parties at the hearing and, as the
Tribunal has quashed the improvement notice, the Tribunal accordingly dismisses the
Respondent/Council’s claim against the Applicant/Freeholder for costs relating to the
improvement notice

The Tribunal’s decision
94. The Tribunal quashes the improvement notice

95. The Tribunal dismisses the Respondent/Council’s claim for costs

Recommendation

96. The Tribunal has noted the Respondent/Council’s comments about its reasons for not serving
the hazard rating score summary in this case, either when writing to Mrs Adams informally
following the Respondent/Council’s inspection or when serving the improvement notice.
However, the Tribunal finds that the hazard rating score summary is a crucial document in
justifying the Respondent/Council’s decision about whether or not to take action, and the
Tribunal recommends that in the interests of fully communicating with the parties affected the
Respondent/Council should review its pelicy in that respect, and give consideration to serving
hazard rating score summaries in future cases

Dated 15 July 2011

P R Boardman
(Chairman)

%
1A Member of the Tribunal
appointed by the Lord Chancellor
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