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Introduction
| The Applicant Ralph Alister Limited appeais against an improvement notice
issued by the Respondent the London Borough of Greenwich dated 31°!
January 2011 in respect of the property known as 133a Lee Road London
SE39DS (“the property”) pursuant to Paragraph 10(1) of Schedule 1 of the
Housing Act 2004 (“the 2004 Act”)
| 2 Although the application was slightly out of time the Tribunal exercised its
discretion to allow the appeal to proceed and on 28" March 2011 gave
directions for the further conduct of the appeal which came before the tribunal
for hearing on 26" May 2011
Inspection

3 The Tribunal inspected the property on 26™ May 2011 in the presence of the
tenant Ms Scott and her father and the environmental health officer Mr Dalton
.Neither the landlord nor a representative attended the inspection.

4 The subject flat is on the first and second floors of a 3 storey Victorian terrace
property. The ground floor is given over to retail use and there are no shared
areas. Flat 133A has a separate street door at ground floor level providing
access to the internal stairway. There is a flat entrance door at first floor level.
External walls are solid brickwork. Front elevation windows are sealed doubie
glazed units whilst those to the rear are single glazed, wood framed units and
predominantly vertically sliding sashes. There was no vantage point to view the
main house roof but the back addition being set lower than the main house,
could be seen to have a slate covered lean-to roof.

5 The lower ‘off set’ back addition creates mezzanine levels off first and second
floors containing two of the bedrooms (one per level). The main house has the
living room and kitchen on the top (2") floor and the master bedroom and

bathroom at first floor.

6 The flat has full gas fired central heating and hot water. It was noted that the
spare back addition bedroom directly below the back addition roof contained a

single panel radiator of just 60cm x 60 cm.
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The Tribunal noted that the flat internally was in very good decorative order and
in a clean and tidy condition. Only one area of peeling wallpaper was noted
which was below the kitchen window cill where exposed plaster work was damp

stained but appeared dry.

The Tribunal's attention was also drawn to the lack of an impervious and sealed
floor finish to the bathroom which had some rugs over bare boards. It was also
noted that a small section of floor-boarding to the WC near the doorway was
somewhat springy although coverings meant that the floor structure was not
readily available for inspection. On the ground floor level the Tribunal noted that
the main entrance (street) door required a key to operate the only lock. A
handwritten note printed by the tenant on the wall reminded the occupants not

to forget the key.

Mr. Dalton had not brought a damp meter but so far as could be determined by
touch and sight, no wall areas were currently damp although some ‘hollow’
sections of plaster work were noted. The tenant advised that she had

redecorated most areas since the Local Authority’s inspection.

In relation to the exterior and condition of the windows, the Tribunal noted a
range of defects and disrepair items. The back addition roof was noted as
having numerous slate hangers, several new slates and at least two slipped
slates suggesting a problem of nail fatigue. A significant proportion of retained
slates were chipped and cracked and there was major obstruction of the gutter
from silt and plant growth. The roof coverings appeared to be at or near the end

of their serviceabile life.

It was also noted that the rear main house was extensively damp stained
towards the left hand side, and below and adjacent to a soil stack and rainwater
down pipe at the part wall line. The rainwater downpipe to No.133 appeared to
be new . It appeared that there was some open jointed brickwork and flaking
window and cill paintwork associated with past wetting. The brickwork now
appeared to have dried out, however, although the cast iron downpipe to the

adjoining property did have some water staining below 2" floor level.
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rot decay and damage had been crudely and unattractively filled. The upper

mezzanine bedroom top sash was sticking and found to have a dropped weight

and so slipped on opening. There was also excessive play in the sashes. The

bathroom timber window cill was weathered with gaps in cement filler. The cill

to the kitchen window was cracked and one front corner of the living room cill
had broken off.

I3 Externally from the front, there were no obvious defects or evidence of past

dampness. There is, however, a cast iron rainwater down pipe and hopper at

the right hand side on the party wall line.
The Hearing

14 The bundles provided by parties were somewhat unsatisfactory and

insubstantial. In the case of the applicant, this included a short half page
letter setting out a ‘statement of reasons’ for the appeal. The only other
documentation from the Applicant was the Land Registry document and a
copy of the tenancy agreement.

The Respondent’s bundle was more substantial but, for example, lacked
extracts of relevant official and professional guidance on the use and
operation of the Housing Health & Safety Rating System (HHSRS). It did
contain an inspection report on which the Local Authority's notice was based
and copies of the various informal and formal notices issued. It also included
5 photographs, heat loss calculations, HHSRS calculations, a Companies
house check and a copy of 2001 letter from the managing agents to the
tenant dealing with the installation of central heating. The Respondent also
provided a 7-page statement addressing what they understood to be the

objections raised by the Applicant.

16 The Applicant’s Case

17 The grounds contained in the application document differed somewhat from

those provided in the 'statement of reasons’ contained in the bindle.
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The property is let to a single lady on an assured tenancy which precludes sub

letting. The Council are requiring the following works:

Cateqory Cne

The tenant arranges for central heating to be installed under a grant scheme
and it is difficult to believe that the contractor miscalculated the size of the

radiators.

Cateqory Two

Mould is believed due to condensation. Re-plastering already carried out

below bathroom window.

Personal Hygiene

Disputed.

18 Domestic Hyqgiene
1. Minor 2. Disputed

19 Collision .Disputed
20 Fire The door is perfectly adequate for a single occupier.

21 Generally
22 The tenant wishes to foster children which is a business use preciuded by the

tenancy. [ believe the Council is being drawn into being complicit in these
wishes. The property is too large for a single occupier and planning permission
is being sought to convert the property into 2 flats, one of which will be offered

to the tenant.

23 The 'statement of reasons’ formulation of the grounds were as follows:
133A Lee Rd. London SE3 9DS
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Statement of reasons for appeal against the Improvement Notice dated 31%
January 2011 served by Greenwich Council on the freehold owner (Ralph
Alister Ltd.).

1. The council requires unnecessary/inappropriate works of repair or

improvement to assist the tenant to be in breach of her Tenancy Agreement (the

tenant wishes to foster children).

25

28

2. Clause 3 (xi} of her Tenancy Agreement states —

“To use the premises only as a private residence of the tenant and his
immediate family and not to carry on or permit to be carried on from the
premises or any part thereof any profession, trade or business whatsoever
nor to let apartments in nor to receive lodgers or paying guests on the
premises nor exhibit any notice board or notice whatsoever on any portion of

the premises.”

We consider that fostering children is a business because payment is made by
the State for each child.

3. This in turn could lead to the premises being classified as a House in
Multiple Occupation which would be to our Client’s detriment as to future costs

of maintaining such premises.

M P S, Robinson F.R.I.C.S. —McConnells 18" April 2011

Mr. Robinson was invited to speak to those documents but added little of
substance. He did describe, however, his frustrations with the history of the
managing agents’ relationship with the tenant implying that new disrepair issues
were regularly brought up — many of which he considered lacked merit or
balance. Similarly, he expressed frustration with the conduct of the Local
Authority, in particular referring to a range of works completed in the
comparatively recent past which had been agreed with a technical officer from
the Authority. He expressed some resentment at the subsequent involvement
of Mr. Dalton and the consequential enforcement action relating to new and

different matters. He considered that the service of the improvement notice
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defects complained of which had been reported to him by his surveyor at a

site meeting with the local authority in November 2010

29 A central part of his representations were to the effect that virtually all properties
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require repairs of this order and nature and the Local Authority’s requirements
were unnecessary, excessive and unrealistic. He believed this property had
been unfairly singled out for enforcement action. He attributed the tenant's
agitation for works and the Local Authority’s response being largely motivated
by the tenant's plans to foster children. The applicants assert that this would
amount to a business use and so a breach of tenancy conditions. Mr. Robinson
was also affronted by the fact that past enforcement had resulted in a £300

charge for the notice.

The Respondent’s Case

Mr Dalton denied that the Authority had singled out this property for action but
had properly responded to a tenant's complaint about disrepair. The Housing
Act 2004 imposed obligations on authorities to inspect and act where conditions
required. He drew the Tribunal's attention to a provision in the Housing Act
2004 indicating that foster children did not bring properties into HMO
classification.

He referred to the efforts the Local Authority had made to secure necessary
works by informal means including a joint site meeting with a surveyor
appointed by the landlord. This took place in November 2010. Aithough it had
been agreed on site that the surveyor would send Mr. Dalton a copy of his
report and works proposals, this never materialised. In discussion at the
hearing, Mr. Robinson accepted that such a report had been provided but it had
been mislaid by him. He also conceded that it was his fault that invitations to
act before formal action was instigated were not responded to within deadlines
set out in informal notices. He accepted that a response may have avoided the
£300 charge attaching to formal notices.

Mr. Dalton was then taken through the notice and the supporting
documentation. He conceded that some matters were more important than
others and stated that without the Category 1 hazard of excess coldin the small

bedroom , it was unlikely that that enforcement action would have been taken
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on the other matters although he maintained it was reasonable to address those
Category 2 hazards within the same notice once it was decided that a notice
should be served. .

Mr. Dalton accepted that the manuscript report he had provided of his
inspection of 21% October 2010 was not comprehensive and did not refer to a
number of problems noted on the inspection such as the blocked back addition
gutter and open jointed brickwork which the tribunal had observed on the
inspection. .

The Tribunal queried the high scores given to the hazards of damp and mould
growth, personal hygiene and domestic hygiene. In relation to damp and
mould growth the penetrating damp was described as ‘serious’ yet no damp
was evident and allegedly affected areas limited even in his own report. He had
nevertheless moved the likelihood from the national average 1 in 446 to 1 in 6
for this property. This produced a major increase in the hazard score.

In relation to the personal hygiene hazard section where the only deficiency was
the lack of vinyl floor covering he had increased the likelihood from a national
average of 1in 5790 to 1 in 180. Similarly, in relation to domestic hygiene where
the only deficiency was the condition of the WC floor and wall plaster the
national average of 1 in 55685 had been increased to 1 in 56 for hazard scoring |
purposes.

The Tribunal also noted that the Category 1 hazard of excess cold did not

mention the need to reduce heat losses from draughty sash window in that

bedroom and this was not either addressed by the proposed works to repair the

window under the Collision and Entrapment hazard.

The Law

38
If

Section 11 of the Housing Act 2004 provides

a. the local housing authority are satisfied that a category 1 hazard exists
on any residential premises ,and

b. no management order is in force in relation to the premises under
Chapter 1 or 2 of Part 4,

serving an improvement notice under this section in respect of the hazard

is a course of action available to the authority in retation to the hazard for
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the purpose of Section 5(Category 1 hazards: general duty to take
enforcement action) .
An improvement notice is a notice requiring the persons upon whom it is served
to take remedial action in re. Section 13 specifies the requirements of an
improvement notice and section 15 provides that the notice becomes operative
at the end of 21 days after service in respect of the Category 1 hazard as
specified in that notice unless it is suspended pending the hearing of an appeal
Paragraph 10 of Schedule 1 of the Act provides
(1) the person on whom an improvement notice is served may appeal to a
residential property tribunal against the notice.
The appeal must be brought within 21 days of the service of the notice.
The appeal is to be by way of rehearing but may be determined having regard
to matters of which the authority was unaware at the time of the notice The

Tribunal may by order confirm quash or vary the improvement notice .

2 The Tribunal’s Decision

We find that the improvement notice was justified particularly because a
Category 1 hazard was identified and it was appropriate to also include other
category 2 hazards in such a notice.

We are, however, concerned that the severity and importance of some
Category 2 hazards was somewhat over statedby the local authority but this has

not been done deliberately but possibly by miscalculation

We were also concerned that some pertinent defects/deficiencies in the
property were not included in the notice. . We therefore propose to vary the
notice to address those shortcomings.

We consider it reasonable to take into account that the flat may have visitors
and others including children who may be exposed to hazards. Therefore we
find the issue of business use to be irrelevant to the main issue as to whether
the property is a risk to residential occupiers. Any alleged breaches of the
tenancy agreement is a matter between landlord and tenant and is not a matter
either for the local authority or the Tribunal to determine The respondent was
incorrect in believing that fostering children would make the property

assessable as a House in Multiple Occupation.




[image: image10.png]i

47 The Tribunal's Findings on the Hazards

48 Excess Cold:
49 The Tribunal is satisfied that by virtue of the age and construction of the

50

51

53

property (solid brick walls, un-insulated roof, draughty single glazed sash
windows). It falls within the average range and therefore is accurately within the
Category 1 banding. The smali single panel radiator in the coldest and most
exposed top back addition bedroom increases its hazard score. The tribunalo
therefore finds that a Category 1 hazard exists and as a result, the Local

Authority was obliged by the Act to serve a notice to address that hazard.

The Tribunal is also satisfied that by the comparatively modest step of providing
a larger (double panel) radiator in that bedroom, this hazard could be reduced to
an acceptable level. The Tribunal also notes the potential to insulate the roof
void when the necessary roof recovering is carried out and the future potential
to replace the inefficient and draughty single glazed window with sealed double
glazing. In the Tribunal's view such notices should routinely accommodate the
potential to address hazards by such other means and indicate the possibility
that the Local Authority could vary the notice if it receives suitable alternative

solutions.

Damp & Mould Growth

The published official guidance requires that the Local Authority must attempt to
assess hazards over a 12 month period. The Tribunal is persuaded that there is
a likelihood of some dampness and/or mould growth affecting this flat in this

period.

The Tribunal is not however, persuaded that extensive re-plastering is required.
This would also involve considerable redecoration costs. As the condition of
plasterwork is not currently posing a risk to health it is not relevant to include it
and the Tribunal deletes Item 3 from both the list of deficiencies and list of

remedial action.
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The Tribunal also considers it necessary to add the need to remove blockages
from the back addition gutter and re-point open jointed window jamb brickwork
and varies the notice to include those measures (see varied terms of the notice
attached as Appendix 1).

Personal Hygiene etc.

The Tribunal is not persuaded that this deficiency in this particular case
warrants enforcement action as a significant health hazard and varies the notice
by deleting this hazard in its entirety. The Tribunal however notes that self
interest should persuade the landlord to fit such a floor covering to avoid the risk

of claims that spills result in spoilt decorations from the ground floor user.

Domestic Hygiene

The condition of the WC floor is of concern although it may have been more
appropriate to action this under ‘falls on the level’ and/or ‘structural
collapseffalling elements’. Nevertheless the deficiency and the hazard are also
legitmately addressed under this head and the remedy would be the same
whichever head was chosen. We confirm the deficiency and repair listed under
number 2 in the notice. We did not however, consider that the current condition
of the wall plaster in the WC was now a health hazard and vary the notice by

deleting Item 1 under both deficiency and remedial action headings.

Collision and Equipment

The unsatisfactory and potentially hazardous condition of this window was
found on the site visit and therefore this item is confirmed in its entirety.

Fire

The Tribunal was concerned that the final exit was only openable with a key and
being a street door needed to be secured. For securing means of escape in a
fire emergency a thumb operated lock is appropriate for a final exit. The
deficiency and the remedial work are accordingly confirmed.

General

Those standard clauses are considered good practice and are confirmed.
Conclusion ‘

The tribunal confirms the improvement notice as varied and set out in Appendix

1 hereto
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APPENDIX 1 - Variations

ltem1 Category 1 Hazard Excess Cold:  No change

Item 2 Category 2Hazards
(a) Damp and Mould Growth : Delete :existing item 3 from both deficiency and
remedial work.
Under ‘deficiency’
Add : Silted and obstructed back addition gutter and
Perished mortar joints to window jambs.
Under ‘remedial action’
Add: Clear obstructions from the back addition gutter and leave in sound
and watertight condition and
Rake out any perished mortar joints to window jambs. Remake in
good cement mortar
(b)Personal Hygiene Sanitation and Drainage: Delete all
(c ) Domestic Hygiene Pests and Refuse; Delete item 1 from both ‘deficiency’

and ‘remedial action’.

(d) Collision and Entrapment ; No change.
(e) Fire : No change.
(f) General : No change

The time periods allowed for commencement and completion of works are as

per the original notice.




