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The Tribunal has decided to dismiss the appeal brought by the Appellant under
paragraph 10(1) of Schedule 1 to the Housing Act 2004 against the Improvement
Notice served by the Respondent on 2" February 2011 for the reasons which are

set out below.

The Tribunal inspected the subject property at 138 Royal College Street, London
NWI1 0TA on the morning of 26" May 2011, accompanied by Mr Warren and Mr
Hyseni, environmental health officers with the Respondent, Mr Fahmy El Gamal,
director of both the Appellant and their agents, Regent 2000 Properties Ltd, and
Mr Jeff Glass from Regent 2000 Properties. Three of the six occupiers were also

present in the property during the inspection, Ms Ball, Mr Chivers and Ms Earl.

The appeal was heard in the afternoon of the same day. The same people
attended, except for the occupiers, and the Appellant was represented by Mr Giles
of counsel. The Tribunal heard evidence from Mr El Gamal, Mr Glass, Mr

Warren and Mr Hyseni.

The subject property is a five-storey terraced building. There 1s a separate
basement flat which was not inspected and is not part of these proceedings. The
other four floors comprise one unit, containing a lounge, a kitchen, a
bathroom/WC, a shower room and a separate WC on the ground floor and two
bedrooms on each of the upper three floors. There is also a very small rear yard.
The Appellant granted a tenancy of the whole of the four storeys to five of the
occupiers but it is clear there are six occupiers in total. The Appellant did not
dispute that the subject property is a House in Multiple Occupation within the

meaning of the Housing Act 2004.

When the provisions for licensing HMOs first came into operation, the
Respondent decided to grant licences on the basis of the contents of each licence
application and to inspect when they could during the following years. Therefore,
the Appellant was granted a licence for this HMO, although the Respondent did
warn them of various matters which they had noted from the application but

which would need to be addressed in due course.

Ms Groves of the Respondent inspected the subject property in July or August

2009. However, she then went on maternity leave and the case was passed to Mr




[image: image3.png]Hyseni. He wanted Lo inspect for himself. The Appellant and their agents did not
co-operate and suggested that the Respondent could rely on Ms Groves's notes.
This was not adequate for the Respondent’s purposes although they did take into
account the potential disruption at the end of the academic year for the student
occupicrs and delayed their inspection until the start of the new academic year.

Mr Hyseni and Mr Warren inspected the property on 30" September 2010.

During the inspection, a number of breaches of the HMO regulations were
identified and a separate prosecution has been instituted in relation to that issue.
Mr Hyseni concluded that there were Category 1 hazards under the Housing
Health and Safety Rating System (HHSRS) in respect of Excess Cold, LExcess
Heat, Falls between levels and Fire. A number of problems contributed 1o each
hazard but the Excess Cold and Excess Heat were principally the result of a lack
of roof insulation while, in relation to Fire, the Tribunal particularty noted the
lack of a protected means of escape on the ground floor (access between the sole
staircase 1o the upper floors and the front door is through the lounge which itself
is not separate from the kitchen so that a fire starting there would leave occupiers

without a means of escape) and the inadequate fire detection system.

Although there is no statutory requirement to consult prior to commencing action
under the Housing Act 2004 in relation to hazards under the HHSRS, on 24"
December 2010 the Respondent sent a consultation notice to the Appeilant about
the works they believed were required. Mr El Gamal happened to be away for
Christmas and the New Year and, in January, Mr Glass asked for more time. The
Respondent extended the deadline for a response to 21% January 2011 but,
receiving no further representations, they issued the improvement notice on 2™
February 2011. Various works were required to resolve the identified hazards but
they were not required to start until 1 August 2011, again to avoid any disruption

to the academic timetable of the student occupiers.

It emerged at the hearing that Mr EI Gamal was under the impression that once
the Improvement Notice was served, there was nothing he could do but appeal.
Neither he nor anyone on behalf of the Appellant has attempted to contact the
Respondent to pursue the indications in the schedule of works attached to the
Improvement Notice that the Respondent was open 1o pursuing alternatives so

long as their objective of removing the hazards was achieved. Despite the
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dismissal of this appeal, works are stiil not due to start for some time and it 15 still

open to the Appellant to discuss matters with the Respondent.

In any event, the Appellant did appeal. A number of specific objections were put
forward along with a list of alternative works. Each issue is considered in turn

below.

The first point made on behalf of the Appellant was that there had been
insufficient consultation. It was said that the Respondent should have realised that
commencing consultation on Christmas Eve was not going to work. While this is
a fair enough point, it has already been mentioned above that the Respondent was
not required to carry out any consultation. Further, what the Appellant needed
was time to consider and respond to what the Respondent suggested needed to be
done. As also already mentioned above, the Appellant has the time because the
works were not required to start until some five months after the service of the

Improvement Notice.

Mr E] Gamal emphasised that the subject property was let on a single tenancy to
students who live together as if they were a single family. He did not dispute that
the property is an HMO but suggested that the identified hazards, particularly in
relation to Fire safety, should not be regarded in the same light as if the
household assisted of a number of entirely separate individuals. The Tribunal

cannot see that any difference this makes could be of any material significance.

Mr El Gamal also emphasised that the occupiers were students and that it was
important that work should not be carried out during the tenancy which would
interrupt their academic studies. Alternatively, he suggested that the Improvement
Notice should have been suspended. His concern over academic achievement
seemed to the Tribunal somewhat incongruous next to his lackadaisical attitude to
addressing fire safety over the several years since the licence was granted for this
HMO. However, the Respondent had already taken this into account by not
requiring the works to start before 1% August 2011. Despite this, the Appellant
has already arranged for a number of works to be done which the Tribunal
observed on inspection. The Tribunal cannot see any rationale for delaying the

works beyond the date already in the Improvement Notice.
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and that the works required were 100 excessive. The Appellant did not call any
expert evidence. Mr El Gamal is a surveyor but he admitted that he had no

knowledge or experience of the HHSRS.

It was asserted that the Respondent had assumed rather than actually known
about the lack of insulation in the roof and dormers. However, the Tribunal could
see for itself on inspection a small cupboard at the front of the house showing the
inside of part of one of the dormers and there was no reason to believe that any
other part of the roof had insulation. Of course, if works commenced and it were
found that they were not necessary because there is some insulation then that part

of the works need not be taken any further.

It was asseried that the Appellant's proposed works were more practical. The
Tribunal noted that they did not include any separation between the lounge and
access between the front door and the staircase to allow for a fire escape. On
being challenged about this, Mr EI Gamal immediately conceded that he would
install it. This does not inspire any confidence that his proposed schedule of

works is thought through or soundly based.

It was also suggested on behalfl of the Appellant that a cheaper detection system
could be installed without the control panel which constituted part of that
required by the Respondent. Other than a desire to save money, the Tribunal
could not identify any basis for the proposed change. Mr Warren explained that
the control panel was necessary so that the location of any fire could be easily

identified and the functioning of the system could be monitored.

Further, it was asserted on behalf of the Appellant that windows only needed 1o
be repaired rather than replaced. In fact, the Respondent did only require overhaul
for most of the windows. They required replacement where single glazed units
need to be replaced by double glazed units in order to address the hazard of
Excess Cold. The Respondent also pointed out that replacement was in some

cases the cheaper option given the state of disrepair of the windows in question.

The Appellant's original statement of case suggested that the need for the works
was called into doubt by the fact that the occupiers had not complained about the

state of the property. In fact, the Respondent was able to produce e-mails from
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complaints.

20. The Tribunal considered for itself whether the Respondent’s conclusions as to the
existence of hazards and the works needed to remedy them were justified by their
inspection and assessment under the HHSRS. The Tribunal was satisfied that the
hazards were established and that the Improvement Notice and the required works
constituted the appropriate course of action. None of the objections put forward
by the Appellant had any real merit. Therefore, the Tribunal decided to confirm

the Improvement Notice and dismiss the appeal.
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