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DECISION AND STATEMENT OF REASONS

Decision:

e The Tribunal declares that the amount shown in the accounts of
expenditure as Management Expenses incurred during the Interim
Management Order of £1,237.88 is reasonable.
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as the Managémeént Charge incurred during the Interim Management Ordér of
£265.00 is reasonable.

o The Tribunal declares that the amount shown in the accounts of expenditure

as Administrative costs being “Enforcement Officer Time” of £548.98 is
reasonable.

¢ The Tribunal declares that the adjusted amount in the accounts of expenditure
as works in default of £22,662.81 to be reasonable

Appeal

1.

The Appellant appealed on the 2™ December 2010 against the decision of the
Respondent to make an Interim Management Order (Paragraph 24(1)(a) of Schedule
6, Part 3 of the 2004 Act).

On 15" December 2010 a determination was made in respect of an appeal against a
refusal by the Respondent to issue a temporary exemption notice from the Subject
Property being licensed as a House in Multiple Occupation under section 62 (7)
Housing Act 2004. The Tribunal found as a matter of fact that the Subject Property
was a House of Multiple Occupation and required a licence. ) -

Under section 62(1) of the Housing Act 2004 “where a person having control of or
managing an HMO which is required to be licensed... but is not so licensed, notifies
the local housing authority of his intention to take particular steps with a view to
securing that the house is no longer required to be licensed” then under section 62(2)
“The authority may, if they think fit, serve on that person a notice under this section
(“a temporary exemption notice”) in respect of the house.”

The Tribunal found as a matter of fact that the Respondent had not received the
notification by the Appeliant under section 62(1) of the Housing Act 2004 and
therefore the Tribunal decided that there was no ground for making the Appeal.

Foliowing the Decision by the Tribunal on the 15" December 2010 Directions were
issued with regard to the above-mentioned appeals against the decision of the
Respondent to make an Interim Management Order under paragraph 24 of Schedule
6, Part 3 of the Housing Act 2004.

On 23 March 2011 the Tribunal confirmed that the Respondent was under a duty to
make an Interim Management Order pursuant to Section 102 of the Housing Act
2004,

During the period of the Interim Management Order the Respondent carried out
works which the Appellant contended were not reasonably incurred and now applies
for an Order pursuant to Section 110 (7} Housing Act 2004:
¢ Declaring that an amount shown in the accounts as expenditure of the
authority does not constitute reasonably incurred expenditure
» Requiring the authority to make such financial adjustments as are necessary
to reflect the tribunal's declaration

The Law

9.

The law relevant to the issues before the Tribunal is contained in Sections 106, 110
and 139 Housing Act 2004. The specific sub-sections are set out below.
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11.

Section 106 Local housing authority’s duties once interim.management order in force

(1)

(2)

A local housing authority who have made an inferim management order in
respect of a house must comply with the following provisions as soon as
practicable after the order has come into force.

The authority must first take any immediate steps which they consider to be
necessary for the purpose of profecting the health, safety or welfare of
persons occupying the house, or persons occupying or having an estate or
interest in any premises in the vicinily.

Section 110  Financial arrangements while order is in force

(1)
(2)

(3)

(4)

(5)

(6)

(7)

(8)

This section applies to relevant expenditure of a local housing authority who

have made an interim management order.

‘Relevant expenditure” means expenditure reasonably incurred by the

authority in connection with performing their duties under section 106(1) to (3)

in respect of the house (including any premiums paid for insurance of the

premises).

Rent or other payments which the authority have collected or recovered, by

virtue of this Chapter, from persons occupying the house may be used by the

authority to meet—

(a) relevant expenditure,

The authority must pay to such relevant landlord, or to such relevant landlords

in such proportions, as they consider appropriate—

(a) any amount of rent or other payments collected or recovered as
mentioned in subsection {3) that remains after deductions to meet
relevant expenditure and any amounts of compensation payable as
mentioned in that subsection, and

(b) (where appropriate) interest on that amount at a reasonable rate fixed
by the authority,

and such payments are to be made at such intervals as the authorily

consider appropriate.

The interim management order may provide for—

(a) the rate of interest which is to apply for the purposes of
paragraph (b) of subsection (4); and

(b) the intervals at which payments are to be made under that
subsection.

Paragraph 24(3) of Schedule 6 enables an appeal to be brought where the

order does not provide for both of those matters.

The authority must—

(a) keep full accounts of their income and expenditure in respect
of the house; and

(b) afford to each relevant landlord, and to any other person who has an
estate or interest in the house, all reasonable facilities for inspecting,
taking copies of and verifying those accounts.

A relevant landlord may apply to a residential property tribunal for an

order—

(a) declaring that an amount shown in the accounts as expenditure of the
authority does not constitute expenditure reasonably incurred by the
authority as mentioned in subsection (2);

(b) requiring the authority to make such financial adjustments (in the
accounts and otherwise) as are necessary to reflect the tribunal’s
declaration.

In this section—

“expenditure” includes administrative costs;
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‘relevant landiord” means any person who is an immediate landiord of the
house or part of it;

‘rent or other payments” means rents or other payments payable under leases
or licences or in respect of furniture within section 126(1).

Section 129 Termination of management orders: financial arrangements

If on the termination date for an interim management order the total amount of rent or
other payments colflected or recovered as mentioned in section 110(3) is less than the
total amount of —

(a) the authority’s relevant expenditure

(b} ...

the difference is recoverable by the authority from such relevant landlord or such
relevant landiords in such proportions as they consider appropriate.

Description of the Subject Property

13.

14.

15.

16.

The Tribunal inspected the Property on the 23™ March 2011 in the presence of the
Appellant and her Agent, Solicitor and Counsel and the Respondent's
Representatives, Mrs Hodges and Mrs Fowkes prior to a previous Decision. The
description that appeared in that decision is transcribed here for convenience. This
description is The Subject property is a large two storey mid-terraced house of brick
with reconstituted stone cladding under a tile roof constructed circa 1900.

The Subject Property has upvc windows and rainwater goods. The upvc units are set
in the wooden frame of the bay window of the front downstairs rcom. There is a
forecourt, which on the day of inspection had a pile of debris from a fire that had
occurred in the house. Two or three pieces of cladding had come away from the wall.
To the side of the house is an access to the rear of the Subject Property. At the rear
of the house there was a large single storey extension, which appeared to have been
newly rendered. Around the base of the extension was a strip of gravel about 250 mm
wide, which appeared to be an air drain. The rear grounds comprised of what
appeared to be a newly concreted area to the side of the extension and to the rear of
the whole property was an area of barren land. The concreted area had been trowel
finished around the gulleys and inspection chamber. Littered over the ground was
debris. Water was dripping from the central heating boiler expansion pipe. The drain
from the sink unit was disconnected. Overall the exterior was in fair condition but
required tidying and minor repairs.

Internally the Subject Property comprised a hallway with stairs rising to the first floor.
There is a large room to the front a large middle room and a very large room to the
rear, which appeared to be a communal room and kitchen. Beyond the kitchen was a
bathroom with shower over bath and wc. On the first floor there are four rooms
between two of the rooms there is an interconnecting door.

On the day of the inspection the hallway did not appear to have been cleaned. The
ground floor front room was also dirty. There were dog faeces on the floor, which the
only Tenant now resident cleaned up during the inspection. Part of the ceiling in the
bay had fallen away. The Tenant occupied the ground floor middle room, which had
no door only a curtain. She had two dogs, presumably for security. The rear ground
floor room with kitchen, off which was a bathroom, were also dirty. The vinyl floor had
some missing tiles. The kitchen units appeared to be new (although one cupboard
was broken) as was the sink unit, which had running water. The shower in the
bathroom also was new. There was a microwave in the kitchen but no other form of
cooking facility. The Tribunal's attention was drawn to the surface mounted gas pipe
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18.

19.

having been capped off. The area around the microwave was blackened. It was
unclear as to whether it operated. The combination-condensing boiler appeared to be
working. Areas of the kitchen and bathroom had been newly tiled. All the downstairs
rooms had an area of new plaster 1.5 meters above the floor as a result of damp
proofing works. There were still signs of damp in the side wall of the bathroom.

The stairs and landing had clearly suffered as a result of the fire and were blackened
although were structurally sound. The landing walt had graffiti. The two rear rooms on
the first floor were blackened as a result of the fire although the damage appeared to
be superficial. The front rooms had suffered rather less. The walls had graffiti on
them. The floors of all the rooms were littered with debris in the form of torn up
carpets, bedding, clothing, a few broken items of furniture, faeces and foil wrappings
which it was believed may have originally contained drugs. The doors of the front two
rooms were intact although the fire fighters had broken the doors of the rear rooms to
gain access.

In addition to the rainwater goods, the newly concreted area, the damp proofing and

the condition of the kitchen and bathroom the Tribunal noted:

* New skirting, architrave, door linings had been fitted although none of this
carpentry or jeinery had been painted.

* A fire door had been fitted to the door from the hallway to the communal room and
kitchen and to the fuse cupboard.

* New locks and door furniture had been fitted to all doors except the middle ground
floor room.

A new ten-way consumer unit with split RCD, socket, lighting and cooker points, extra

fans in kitchen and bathroom. Smoke detectors were also seen.

Grounds for Appeal

20.

The amount shown in the accounts as expenditure of the authority does not constitute
expenditure reasonably incurred by the authority because:
¢ The standard of management was not reasonable in that the conduct of the
Tenants was such that a reasonable manager would seek possession of the
Property with a view to carrying out the works undertaken during and under
the auspices of the Interim Management Order required.
» The cost of the works carried out was unreasonable

Appellant's Case

21.

Counsel for the Appellant set out in a written skeleton argument the factual
background the first part may be summarised as follows:

e The Appellant became the registered owner of the Subject Property on 25"
July 2003.

« On 28" May 2010 she was served with a notice pursuant to Section 255
Housing Act 2004 informing her that the Subject property was a House in
Multiple Occupation and a licence was required.

e On 15" July 2010 the Appellant instructed solicitors to serve the Tenants a
Notice Seeking Possession pursuant to Section 8 of the Housing Act 1988
which was done on 5" August 2010.

e On 24™ August 2010 the court struck the action out for a procedural error and
on 6" September 2010 a second claim for possession was made.

e On or about 5™ October 2010 the Respondent's officer Mrs Hodges prepared
a report concluding “to take emergency remedial action for explosions, excess
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23.

24,

25.

26.

cold and entry by intruders and serve improvement notices for both category
one and two hazards”

* On 11" October 2010 the Respondent instructed Burmor Construction to carry
out remedial work pursuant to Section 41 Housing Act 2004 “to remove the
hazard or reduce it to a level where there is no longer an imminent risk of
serious harm to any occupant”

e By a notice dated 5" November 2010 the Respondent issued the Appellant
with a Notice of Interim Management Order dated 2" November 2010 instead
of an Improvement Notice referred to in the Report of 5 October and
notwithstanding the Emergency Remedial Action of 11" October 2010.

e On 2" November 2011 the Respondent appointed Homes from Houses
Limited as managing Agents.

e On 1* February 2011 the Interim Management Order expired

¢ Following an invitation by the Respondent on 20" January 2011 the Appellant
made an application for a House in Multiple Occupation on 18™ February
2001, which was subsequently granted.

e By an invoice dated 15" February 2011 the Respondent demanded the
Appellant pay the sum of £24,696.79 by 1% March 2011 for “works in default
undertaken at” the Property.

The Appellant challenges the reasonableness of the costs incurred by the
Respondent claimed under Section 110 of:

£24 132.81  “works in default”

£548.98 *Enforcement Officer Time”

Counsel for the Appellant questioned a discrepancy between the quote and the final
figure. This was explained by the Respondent’'s Representatives to be the additional
cost of a wash hand basin and bath, which were found to be damaged during the
course of the work. The addition of the items was agreed.

Counsel agreed that pursuant to section 129 Housing Act 2004 the Respondent is
entitled to recover relevant expenditure as defined by section 110 in performing its
duties under section 106 but only so far as it is reasonably incurred. Counsel referred
to the test for “reasonably incurred” in Forcelux Ltd v Sweetman and Parker [2001] 2
EGLR 173, the need for the Appellant to raise a prima facie case in Yorkbrook
Investments v Batten (1985) 276 EG 545, (1985) HLR 25, (1986) 52 P & CR 51 CA
and in accordance with the evidence Arrowdel! Limited v Coniston Court (North) Hove
Limited [2007] RVR 39.

Counsel drew attention to the provisions of Section 106 in particular:

“a local housing authority who have made an interim management order in respect of
a house must comply with following provision as soon as practicable after the order
has come into force” these are Section 106(2) that “the authority must take immediate
steps which they consider to be necessary for the purpose of protecting the health,
safety or welfare of persons occupying the house...” and Section 106(3) that “the
authority must take such other steps as they consider appropriate with a view to the
proper management of the house...”

Referring to Section 106(2) Counsel conceded that the works under section 41 were
necessary but submitted that once those works had been carried out then the
requirement of ensuring the “the health safety and welfare of the person occupying
the house” had been met. Any works beyond that were manifestly excessive and
beyond the obligation of “proper management” as stated in Section 106(3) which is
only required pending:
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28.

29.

30.

31.

32.

33.

i) The grant of a licence
it) The making of a final management order
iii) The revocation of the interim order.

Counsel submitted that management under the order is only an interim measure to
protect the health, safety or welfare of the occupants and not an opportunity for a
complete refurbishment of the property including damp proofing, rewiring, plastering,
new kitchen, carpentry and concreting. It is a holding measure not an obligation to put
the property into “good tenantabie repair”.

Counsel added that even if it was accepted that some or all the works were required
nevertheless the cost was unreasonable. He drew the Tribunal's attention to two
quotations for the same schedule of works obtained by the Appellant. One was from
N Construction Limited for £10,970.00 plus VAT (£13,164.00) and the other from MP
Building Contractors for £11,880.00 plus VAT (£14,376.12).

Originally Counsel on behalf of the Appellant had questioned the tendering process
but when the Respondent had furnished details of this it was conceded that the
appropriate procedures had been followed.

Referring to Section 106(3) Counsel for the Appellant referred to the facts as

identified by the Respondent on an inspection on 10" September 2010 were:

a) The occupants had locked two dogs in the ground floor front room

b) There was “mass drug use” in the Subject Property

There were used needles scattered about in each of the open bedrooms

One of the occupants was a “prolific offender, street worker and drug user”

There were “accumulations and waste scattered around the Subject Property”

The occupants or their animals were in an empty room as per withess statement

of PC Smith

A rear bedroom contained buckets of human excrement stored in wardrobes as

per the witness statement of PC Smith

h) The Subject Property was described as a “crack house” as per the witness
statement of PC Smith

220200

Q

Counsel for the Appellant submitted that no reasonable person managing a property
of this kind would have undertaken the works carried out by the Respondent during
the period of the Interim Management Order in these circumstances. The summary of
the condition of the property in September 2010, the Section 8 Report and the
Witness Statement by PC Smith, the two dogs and the evidence of drug use all
indicate that the root cause of the problems with the Subject Property is the Tenants.

A reasonable manager would have sought injunctive relief or an eviction arder as the
Appellant attempted to do. If a manager had attempted to carry out works in this
situation and charge the tenants under the service charge the costs would be
challenged. Counsel submitted that the outcome was inevitable in that the works and
their related costs were thrown away by the actions of the Tenants as evidenced by
the fire. The Appellant was left with a property in bad condition with bad tenants.

The Tribunal suggested to Counsel for the Appellant that having made the interim
Management Order the Respondent had no option but to bring the Subject Property
up to a standard at which a House in Multiple Occupation would be licensed and
could not just manage it in a sub-standard condition.

Counsel said the Appellant did not accept that the Interim Management Order
precluded a local authority from seeking possession where tenants were in breach of
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36.

the tenancy. He said the logical management action would be to evict the tenants and
then carry out the works.

The Tribunal suggested to Counsel for the Appellant that the Local Authority in this
instance would not have had time to seek possession under section 21 as a minimum
of two months notice would be required and as the notice would have to be from the
start of the tenancy and enforcement action might be required following the court
order it was unlikely that the local authority would be able to obtain possession during
the period of the order and therefore the management of the existing tenants might
be the most appropriate option.

Counsel submitted that other actions such as an injunction or anti social behaviour
order could have been taken and that if the Tenants could not be evicted then there
appeared to be little point in taking any more action than was necessary under
Section 41 until possession could be obtained.

Respondent’s Case

37.

38.

39.

40.

41,

The Respondent’s Legal Representative submitted a skeleton argument summarised
as follows:

Section 110 of the Housing Act 2004 defines relevant expenditure as “expenditure
reasonably incurred by the authority in connection with performing their duties under
section 106 (1) to (3} in respect of the house (including all premiums of insurance of
the premises)”. Under section 110(8) expenditure includes administrative costs.

Section 106 sets out the authority's duties once an interim management order is in
force. These are (a) to take immediate steps which they consider to be necessary for
the purpose of protecting the health, safety and welfare of person occupying the
house or persons occupying of having an estate or interest in any premises in the
vicinity (section 106(2)) and (b) take such other steps as they consider appropriate
with a view to the proper management of the house (section 106 (3)). It was said to
satisfy the first duty under section 106(2) repair work was required and to satisfy the
second duty under section 106(3) a reputable manager was appointed.

The term expenditure reasonably incurred is not defined in the Housing Act 2004 but
the expression is used in other contexts. (Reference was made to Stroud's Judicial
Dictionary 7™ Edition]) It was suggested that the nearest analogy is section 19 of the
Landlord and Tenant Act 1985. However it was submitted that this relates to service
charges, which is a different regime to that of the interim management order. The
provisions were put in place to counter a perceived threat that landlords were forcing
tenants to pay excessive or unnecessary service charges or risk losing their homes
and section 19 was intended to control that threat. Since an interim management
order does not pose a threat to the property owner losing his ownership and he is not
in any event in occupation of the property as his home the threat is much less
onerous. It was accepted that that there must be some control but it was submitted
that the words “expenses reasonably incurred could be given a broader interpretation
in the context of the current application.

The Respondent's Legal Representative referred to Forecelux v Sweetman & Parker
[2001] 2 EGLR 173 in which he said that the Lands Tribunal held that the expression
“expense reasonably incurred” required two distinctly separate matters to be
considered. Firstiy were the Landlord’s actions appropriate and secondly whether the
amount charged was reasonable which was a matter of degree.
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43.

44,

45.

46,

47.

It was stated that the evidence in the present case arose from the report of Ms
Hodges regarding the condition of the Subject Property prepared under section 8 of
the Housing Act 2004. It was submitted that it was clear from the Report that
extensive works would be required to alleviate the various Category 1 and 2 health
and safety hazards that existed. It was said that this was also supported by the
Schedute of works prepared by Mr Evans.

It was submitted that whereas section 106(2) permits works for the protection of
health and safety section 106 (3) is much wider and enables work that is intended for
the proper management of the property.

It was stated that as a Local Authority it is required to undertake a procurement
exercise to obtain best value. Mr Evans, a surveyor prepared a schedule of works to
put the Subject Property in good order. He then obtained three quotations from local
firms and the lowest quotation was accepted. It was submitted that therefore the cost
must be reasonable.

The Respondent’s Legal Representative referred to the quotations obtained by the
Appellant alleging that the work could have been done more cheaply. It was
submitted that the quotations could not be relied on for the following reasons:

a) Neither contractor inspected the Subject Property in its pre interim
management order condition and therefore could not assess the extent of the
works

b) One contractor is on the Respondent’s approved list but the other is not. Only

three firms on the list are able to quote. The surveyor selected those firms that
in his opinion had [amongst other factors] the expertise to carry out the work
and the ability to complete it within the time scale of the interim management
order.

c) Neither contractor appeared to have sight of a full set of the Respondent’s
contract invitation documents which included the Trade Preamble, a schedule
of works, periodic electrical report, damp proofing report, kitchen layout plan
and photographs without which it would not have been able to properly
prepare a quote.

The Respondent’s Legal Representative stated that the present condition of the
Property did not reflect the standard of management during the course of the Interim
Management Order. The Interim Management Order terminated on the 1* February
2011 and everything that has happened between February and March is not part of
these proceedings. When looking at the Property in its current condition a major
factor is the fire, which occurred after the Order had ceased and when the Property
had been returned to the management of the Appellant.

It was submitted that since only a local authority can make an Interim Management
Order then when the Tribunal is considering “Relevant expenditure™ and whether it is
reasonably incurred by the authority in connection with performing their duties under
section 106(1) to (3) in respect of the house the test is not what the reasonable
person would do but what the reasonable local authority would do. The reasonable
person as a property manager does not have the same obligations as a local
authority acting a property manager. The Housing Act 2004 requires the local
authority to take other matters into considerations, for example those in the
immediate area. It was submitted that the local authority appointed a competent
agent. It was said that there had been a history of complaints regarding the Property
and the behaviour of those at the Property prior to the appointment of the manager.
These complaints ‘dried up’ during the period he was managing the Property. The
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49.

50.

51.

52.

53.

55.

manager made sure that the rents were paid and took into account the obligations
required under section 106(2).

It was also submitted that the emergency remedial action under section 41 only
allows the risk of serious harm to be removed. An interim management order imposes
more duties than the carrying out of emergency works.

It was further submitted that there had been no management until the interim
management order and so no evidence to justify evicting the Tenants. It was said that
once the arrangements for the payment of rent were put in place the Tenants paid on
time. The authority had to assess what was going on at the Subject Property before it
could make a judgement as to whether the conduct of the Tenants was in breach of
the Tenancy. It was said that during the carrying out of the works there was no
interference from the Tenants indicating that with good management there were few
problems. It would therefore have been unreasonable to evict them.

The Respondent produced five witness statements as follows:

Ms Joanne Hodges who is the Senior Neighbourhood Enforcement Officer for the
Respondent stated that she had completed an assessment under the Housing Health
and Safety Rating System Assessment and a Report under Section 8 of the Housing
Act 2004 copies of which were provided. She said that following the making of the
Interim Management Order the Care and Repair Agency were instructed to carry out
the works in order to remove or adequately reduce the hazards identified in the
section 8 Report and to comply with the health and safety requirements for a house in
multiple occupation. She said that “By the end of the Interim Management Order the
works undertaken were only those that were reasonably necessary to address the
hazards”.

Ms Hodges also said that Homes from Houses were employed to manage the
Subject Property and are specialists in the management of houses in multiple
occupation. She said that Mr Chris Rushbrook who was appointed as the manager for
the Subject Property kept in touch with her throughout the period of the Order. The
Appellant did not question the statement.

Mr Russell Carr is the Manager of the Care and Repair Agency. In summary he said
that the Agency is a non-profit organisation employed by the Respondent. The
Agency (amongst other matters) project manages the building work for default cases
when the Respondent’'s Housing Enforcement Team requests. The Appellant did not
question the statement.

Mr Paul Evans is a surveyor in the Care and Repair Agency employed by
Peterborough City Council. He said he prepared a schedule of works to remedy the
hazards identified by Ms Hodges in her section 8 Report. He obtained a damp survey
and an electrical inspection report. He said that three contractors were selected from
the Agency's list of approved contractors taking into account specified criteria. Mr
Evans said that he calculated the cost of the work form the Building Maintenance
Price List 2009 and Hutchins UK Building Black Book 2009 and compared the
tenders against his own pricing before awarding the contract. A schedule was
provided of the pricing by Mr Evans and the contractors.

He said that he compared the two quotations for the work submitted by the Appellant

and found that they did not accurately relate to the work required and gave examples.
The Appellant did not question the statement.

10
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Mr Neil Leslie Watson is a Director of Homes from Houses Limited. Mr Watson said
that his company had been appointed as Managing Agents from the 2" November
2010 to the 1% February 2011. He stated that his personal role was administrative. Mr
Watson referred to the rent and management expenses and fees.

57. With regard to the rent he said Housing Benefit claims were completed by the three
Tenants and lodged with Peterborough City Council and benefit was awarded from
22" November 2010. Mr Brudenell and Ms Howe's claims were paid up to 31
January 2011 (the day preceding the end of Interim Management Order). Mr Parsons’
claim was paid up to 17" January 2011 as his personal circumstances had changed
as he was remanded in custody. Mr Watson stated that his company was not able to
collect the rent prior to 22™ November 2011 as the Tenant's benefit entitlements had
not been calculated and the entitlement to collect rent from the three Tenants ceased
on 1% February 2011. Mr Watson said that the rent was £75.00 per week but the
tenants would have been able to obtain Housing Allowance of £57.00 per week from
the 22™ November 2010. The rent collected covered all agency fees and
Management Expenses.
Gross rent collected was: £575.70 Mr Brudenell
£474.70 Ms Howe
£460.56 Mr Parsons
58. With regard to management costs he said these totalled £1,237.88. Invoices were
provided as listed in the following schedule prepared by the Tribunal:
Exhibit Reference | Item Cost
for invoice
CR1 Insurance £136.93
CR2 Utility Meter Card Credits £10.00
CR3 3 Front Door Keys £29.96
CR4 Clearing Rubbish £325.00
CRS Utility Meter Card Credits £50.00
£8.00
CR6 Repair to Gas Pipe £329.00
CR7 Utility Meter Card Credits £49.00
£31.00
CR8 Single Bed, Mini Oven, Wardrobe £139.00
CR9 1 Front Door Key £9.99
CR10 Utility Meter Card Credits £49.00
£49.00
£2.00
CR11 Utility Meter Card Credits £20.00
Total £1,237.88
59. He said the Management fee was £265.00 for the duration of the Order.
60. The Appellant's Counsel questioned Mr Watson about his involvement with the

Subject Property. He said that he had not had very much to do with the Subject
Property personally. He had been present at an initial meeting on 2™ November 2010
when he had visited the ground floor rooms. He had gone to the kitchen and looked
out of the windows but he had not gone up stairs explaining that he was registered
disabled and climbing stairs was difficult for him. Mr Watson said that he had not
seen specific examples of drug use and had not seen the bucket of faeces referred to
in Ms Hodges Report but had been told about it and he could see the Property was in
a filthy state. He said that Mr Rushbrook was the person who was going to do the

11
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62.

63.

day-to-day management. He said there were no tenants present at the time of his
visit but there were three tenants resident ‘on paper'. The Appellant’'s Counsel put it
to Mr Watson that the condition of the Property was down to the way the tenants had
treated it. Mr Watson replied that ultimately it is the landlord’s responsibility to
manage a propenrty.

Mr Watson said that he had managed about 2,000 properties for private landlords
over 15 years. Some of those properties had tenants who had problems with anti
social and nuisance behaviour. The Appellant's Counse! asked Mr Watson if he had
advised a landlord to take possession of a house due to nuisance. Mr Watson replied
that he had not. He said that his primary responsibility would be to manage a property
but if a landlord asked him to obtain possession then he would always advise action
to be taken under section 21 of the Housing Act 1988 [This provision enables a
landlord to take possession by giving two months notice where the tenant holds the
property under an assured shorthold tenancy. Provided the notice has been properly
served a court must give possession as this is a mandatory ground and no breach of
covenant or other reason for possession needs to be shown.]

Mr Watson said that in this instance he had been told not to serve a section 21 notice
on the tenants but to keep the Property in occupancy. In reply to the Appeilant’s
Counsel's question, if he had not been given instructions would he have advised a
landlord in these circumstances to take possession Mr Watson said that the matter
did not arise. On this point Mr O’Connor Long said that the purpose of the interim
Management Order is to manage the property not to evict the tenants. It is not the job
of local authorities to make people homeless. The matter was discussed at some
length within the Local Authority as to how best to proceed. Mr Watson continued that
his remit was to manage the Property; he left the legal decisions to Mr O'Connor
Long.

In his statement Mr Chris Rushbrook said that he is a property manager and trades
as Rushbrook Lettings and has 25 years experience in residential management and
has the Technical Award in Residential Lettings and Property Management. He said
that he did the day-to-day management of the Subject Property on behalf of Homes
From Houses Limited. He referred to the schedule of expenses and said he had to
have keys cut as the locks had been changed and on one of his inspections he had
found a leaking gas pipe and had arranged its repair. He had also had rubbish
removed from the Subject Property. In addition he had charged the gas card.

The Appellant's Counsel questioned Mr Rushbrook about his experience in managing
the Subject Property. Mr Rushbrook said that on inspecting the Subject Property for
the first time on the 2™ November 2011 he had found the common parts dark. He had
looked into the rooms on the ground floor. There were two tenants in one of the
rooms but they left with two dogs soon after he arrived and locked the door behind
them. In the other ground floor room there was rubbish. In one of the upstairs rooms,
which he understood to be Mr Brudenell's, there was a full bucket of faeces in a
cupboard and rubbish strewn around on the floor. He was told about the drug taking
which appeared to be common knowledge. Mr Rushbrook agreed that PC Smith’s
comment that the Subject Property was being used as a “crack house” was possibly
an accurate description and that he suspected one of the Tenants may have been a
prostitute but she was away at the time of his first visit and there was no specific
evidence. He said the place smelt strongly of drink. Subsequently he was aware that
there were a number of people coming in and out and their general demeanour
indicated that they were visiting a Tenant.
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Mr Rushbrook said that at the time he took over the management he did not directly
receive any complaints from the neighbours but he knew that the Local Authority had
become involved with the Subject Property due to neighbours’ complaints. After he
took over the management a neighbour did complain to him about noise and he
spoke to Ms Howe who had caused the nuisance and the issue appear to be
resolved. The neighbour did make a formal complaint to the Local Authority but no
action was taken presumably because he had dealt with it.

Mr Rushbrook said that the possibility of issuing notices with a view to taking
possession or injunction orders was not discussed with him. He said he had taken
enforcement proceedings to obtain possession in the past but the usual course of
action was to serve a notice under section 21 of the Housing Act 1988 rather than
seeking possession for breach under section 8. He said the whole purpose was to
keep the Tenants in the Property and to manage the Subject Property as best he
could with the Tenants in occupation.

He said he did not know whether the condition of the Subject Property was due to the
Tenants or the visitors but Ms Howe and Mr Parsons responded quite well to his
management, and although there were some issues, these were resolved. He said
that when Mr Brudenell was released for prison and returned to the Subject Property
at Christmas there was tension in the house. He said he understood that Mr
Brudenell had been in prison for a drug related offence.

Mr Rushbrook said that in the normal course of events he would guarantee to visit a
property once a month but this property he visited every week partly to see what was
going on and partly to ensure that the meter was in credit. He said that refurbishment
works were being carried out during the period of the Interim Management Order and
the Tenants co-operated moving to different rooms to allow the work to progress. He
confirmed that the works were completed on 28" January 2011 and the Subject
Property looked fine. Mr Rushbrook confirmed that he continued to manage the
Subject Property after the fire 3™ March 2011, which it was believed Mr Brudenell
caused. He confirmed that the Landlord had now obtained possession. He said that
although the first floor of the Subject Property appears to be in a bad state because of
the fire, the damage is superficial. The insurance claim shoutd cover the work, which
would involve replacing the damaged doors, cleaning and redecorating. He said that
this work should get it into the same condition that it was in before the fire and that he
did not think that a lot of money would need to be spent on it to put it into a condition
for letting. In his opinion before the fire there would be no difficulty in letting the
Subject Property to DSS tenants. He agreed that the Subject Property would not be
attractive to professional persons who want wifi and a higher standard of finish. He
added that as a general rule he did not think houses in multiple occupations were
suitable accommodation for children.

The Tribunal examined the Schedule for the Enforcement Time and the Schedule of
Works in Default together with the costs item by item taking into account what the
members had seen on the inspection.

The Tribunal questioned the cost of three items on the Schedule of Works. These
were the concreting of the yard at the rear of the Subject Property, the painting of the
doors and architraves and the fitting of the shower curtain rail.

The Tribunal questioned whether a cheaper alternative to concreting the rear yard
might not have been undertaken such as gravelling the area. In response the
Respondent’'s Representatives and the Representative from the Care and Repair
Agency said that there had been a large excavation in the yard which had to be filied
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and it appeared that the best option was to concrete the whole to avoid any changes
in level which could be a tripping hazard. It was submitted that gravel was a relatively
hazardous surface.

The Tribunal had noted that a charge for painting the doors and architraves was
included in the cost for decoration and yet these items had not been painted although
architraves had been primed. It was conceded that the doors and architraves had to
been painted.

The Tribunal questioned the cost of fitting a shower rail, which appeared expensive.
The Representative from the Care and Repair Agency said that the rail fitted was of a
type that was installed in the houses of disabled persons and was particularly robust.
It was said that the cost of this installation was less than usually charged.

Decision

74,

75.

76.

77.

78.

In making its decision the Tribunal identified and examined the contentions made by
the Appellant.

The first contention was that the work carried out by the Respondent was not within
its duties under section 106(2) and 106(3). More particularly:
+ that the Respondent had carried out its duty pursuant to section 106 (2} by the
action it had previously taken pursuant to section 41 of the Housing Act 2004
i.e. that the authority had already taken “immediate steps which they consider
to be necessary for the purpose of protecting the health, safety or welfare of
persons occupying the house...” and
« that to carry out any other works was contrary to the authority's obligation
pursuant to section 108(3) to “take such other steps as they consider
appropriate with a view to the proper management of the house” because this
required no more than basic management pending:
i) The grant of a licence
i) The making of a final management order
iii) The revocation of the interim order

Firstly the Tribunal looked at the assessment carried out by Ms Hodges under the
Health and Safety Rating System and her Section 8 Report and asked whether the
emergency remedial action that had previously been taken pursuant to the notice
issued under section 41 had fulfilled the authority’s obligation under section 106(2) “to
take immediate steps which they consider to be necessary for the purpose of
protecting the health, safety or welfare of persons occupying the house...”
Emergency Remedial Action is one of the actions that is listed under Part 1 Section 5
of the Housing Act 2004. The Tribunal found that it had already decided in its
previous decision related to this interim Management Order, which was heard on the
23" March 2011, at paragraph 73, that “The action that had been taken under Part 1
Section 5 of the Housing Act 2004 did not adequately protect the persons in
question.”

Therefore the Tribunal found that at the commencement of the Interim Management
Order there were still Category 1 and 2 hazards under the Health and Safety Rating
System that had not been remedied and that this was also one of the reasons for
making the Interim Management Order.

Secondly the Tribunal considered whether the completion of works to remedy
Category 1 and 2 hazards under the Health and Safety Rating System were “steps as

14



[image: image15.png]79.

80.

81.

82.

they [the authority] consider appropriate with a view to the proper management of the
house.” The Tribunal found that the completion of such works was within the proper
management of the house. It agreed that there might be works and actions, which
would not be appropriate due to the interim nature of the Order. However, hazards
that had been identified under the Heaith and Safety Rating System were matters to
be remedied by proper management. The Tribunal was of the opinion that if
circumstances had been different and an improvement notice had been made instead
of the Interim Management Order, the Appellant, as landlord, would have been
required to complete the works within much the same three month time scale as the
duration of the Interim Management Order. In the event, the Order was made and
therefore the Respondent put itself in the same position as the landlord and therefore
was under a duty to carry out the works in that timeframe.

The second contention of the Appellant was that the Respondent did not fulfil its duty
with regard to “the proper management of the house” in that the conduct of the
Tenants was such that no works should have been done while they were in
occupation as the Tenants were likely to cause further damage. Instead, the
Respondent should have sought possession of the Subject Property from the Tenants
enabling the Appellant to carry out the works to remedy the Category 1 and 2 hazards
under the Health and Safety Rating System on expiry of the Order.

The Tribunal found that the Appellant had let or allowed the Subject Property to be let
as a House in Multiple Occupation and had granted Tenancies to persons who were
supported by the Department of Social Services. The Tribunal found that a
reasonable landlord letting in these circumstances would have made investigations
and would have been aware that the Tenants had particular needs and problems. On
the basis of these facts the Tribunal found that a reasonable landlord would anticipate
that the Subject Property would require proactive management. It was apparent from
the Section 8 Report of Ms Hodges and the witness statement of PC Smith that there
had not been that level of management. In addition the Section 8 Report of Ms
Hodges showed that the Subject Property had not been well maintained. In these
circumstances the Tribunal considered that it was not unreasonable for the
Respondent not to seek possession immediately on taking over the management but
to re-evaluate the situation on the provision of more effective management and better
conditions. It noted that a part of that improved management was providing
documentation to enable the Tenants to claim Housing Benefit to pay their rent,
thereby remedying the original reason for seeking possession by the Appellant. The
Tribunal also found that due to the relatively short period of the Order it was unlikely
that the Respondent would have been able to obtain the resolution of any possession
proceedings before the expiry of the Order.

The Tribunal decided that whether possession was sought immediately on the
Respondent taking over the management or not, the duty of proper management
required the Respondent, as landlord, to carry out the works to remedy the Category
1 and 2 hazards during the notice period. It would have been failing in its duty of
proper management to allow the conditions described in the Section 8 Report to
continue without both physical and managerial improvements. It also noted that
notwithstanding the apparently challenging behaviour of the Tenants prior to the
Interim Management Order they did not cause damage to the Subject Property or
obstruct the works while the Order was in force. On expiry of the Order it heard from
Mr Rushbrook, as an experienced letting agent, that the Subject Property could easily
be let.

The third contention of the Appeliant was that the works were unnecessary and too
expensive. The Tribunal considered each of the items on the Schedule of works and
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Tribunal found that they corresponded with the remedying of each of the Category 1
and 2 Hazards identified in the Section 8 Report of Ms Hodges. Therefore the
Tribunal found that they were necessary.

The Tribunal considered the cost of each of the works itemised. It found that a proper
and thorough method of procurement had taken place. It did not consider the
quotations of the Appellant as cogent alternatives to the calculations of Mr Evans or
the estimates made by the tendering companies. The Appellant's quotations did not
appear to be based upon the Respondent’s reports and tender documents for the
work and so were not reliable.

The Tribunal did take issue with the cost of three items. Firstly the Tribunal found,
and the Appellants conceded, that a charge for the decoration of skirting, door linings,
architraves, fire door and stairs, following replacement of the balustrades, was
included in the cost for carpentry and yet this work had not been carried out. The
Tribunal found that PPL, the selected contractor, had not separated the cost of
decoration from the supply and fixing cost but had stated that it consisted of 2 coats
of undercoat and one of gloss. Mr Evans had estimated a figure of £258.00 for
decorating the frames alone in his calculations. Taking this into account the Tribunal
determined that an additional sum £142.00 for decorating the skirting, stairs and fire
door would be reasonable. It therefore determined that a reasonable charge for the
painting as set out in the Schedule would be a total of £400.00 plus VAT. It therefore
determined that the total cost should be reduced by £400.00 plus VAT for the
decoration not carried out.

Secondly the Tribunal found that it would have been reasonable to remedy the
defects of the yard by gravelling which would have been a less expensive alternative
to concreting. The Tribunal considered whether concreting the rear yard was
unreasonable. It decided it was in this case because:

¢ the yard only has pedestrian access and therefore the surface does not
require the same substantial finish or support that vehicular access or hard
standing may need,

= the alternative gravel finish is a standard surface used around residential,
commercial and public buildings and therefore the Tribunal did not accept that
it created a Category 1 or 2 hazard if properly laid,

e the hardness and permanency of the concrete finish reduces drainage for an
enclosed area and limits the landlord’s opportunity for a different finish, such
as part paving taking into account that the yard is part of a garden area.

The Tribunal makes this decision based on the particular circumstances of this case.

The Tribunal determined that if gravet had been applied foliowing the removal of the
existing surface, formwork would not have been required reducing the cost by
£500.00. The reduction in the cost by the use of gravel instead of ready mixed
concrete (which it was understood was used in this case) was determined to be a
further £250.00. The reasonable cost for gravelling the 30 square metre rear yard
was therefore determined to be £750.00 plus VAT.

The Tribunal found that in the knowledge and experience of its members the cost of
£150 for supplying and fitting the shower rail in the Subject Property was
unreasonable and that the charge should be reduced to £75.00 plus VAT.

The Tribunal therefore adjusted the amount shown in the accounts of expenditure as
works in default £24,132.81 as follows:

Less sum for decoration not carried out £ 400.00

Less sum for alternative surface to rear yard £ 750.00
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Total £1,225.00
Plus VAT at 20% £ 245.00
£1,470.00
£24 132.81
Less - £ 1.470.00
Adjusted Total £22 662.81
Summary

88. The Tribunal declares that the amount shown in the accounts of expenditure as
Management Expenses incurred during the Interim Management Order of £1,237.88
is reasonable.

89. The Tribunal declares that the amount shown in the accounts of expenditure, as the
Management Charge incurred during the Interim Management Order of £265.00 is
reasonable.

a0. The Tribunal declares that the amount shown in the accounts of expenditure as
Administrative costs being “Enforcement Officer Time” of £548.98 is reasonable.

91. The Tribunal declares that the adjusted amount in the accounts of expenditure as
works in default of £22,662.81 to be reasonable.

JR Morris (Chair)

Date: /4 K%éﬁ L0/
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