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Appellant : RWH Properties Ltd (director Mr Roger Lord)
Respondent : Chelmsford Borough Council
Represented by Mr Torben Wood

{Principal Private Sector Housing Officer)
Mrs Carole Brown
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DECISION

(1) The appeal against the Improvement Notice served on the 20 January 2011
by Chelmsford Borough Council requiring the Applicant to install an adequate
heating system and cavity wall insulation at the property to deal with an
alleged hazard of excess cold at the property is allowed only to the extent
that the time for compliance is extended to 4.00 pm on the date 8 weeks after
the date of this Decision,

| Geraint Jones
Chairman
15 June 2011
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Introduction

1.

This is an appeal against an Improvement Notice served on the Appellant by
the Respondent Council. The Applicant is RWH Properties Ltd. The
company is represented by director Roger Lord, who appears to run the
company.

The Notice is dated 20 January 2011 and identifies one hazard at the
property which is in need of remedial action, namely excess cold. In the
statement of reasons served with the notice it states that “The hazard has
been assessed as a Category 1 hazard”. The deficiency giving rise to the
hazard is stated to be as follows: -

“The panel heaters provided to the dwelling are not of appropriate design
layout and construction such that the whole dwelling can be adequately
and efficiently heated. Having regard to the energy efficiency and the
effectiveness of the heating system, these panel heaters are ineffective,
expensive and are not energy efficient. A healthy indoor temperature of
21 deg C is expected under HHSRS guidance and this cannot be
achieved reascnably economically.

Also the property has 3 exposed uninsuiated cavity walls, making it more
likely that the indoor temp will be low when the weather outside is very
cold."

Section 5 of the 2004 Act states that “if a local housing authority consider
(sic) that a category 1 hazard exists on any residential premises, they (sic)
must take the appropriate enforcement action in refation to the hazard” which
inctudes “serving an improvement nolice”.

In the Application to Appeal, the Applicant states that there was initially some
difficulty with the tenant. The company's agent (Eastern Counties Residential)
had let the property in its own name without the authority of the Applicant
company, which was unable to gain access to the property. The Applicant
disputed that there was an excess cold hazard. The property was fitted with
Dimplex electric panel heaters and it was contended that this system was
adequate to maintain reasonable temperatures within the flat at all times.

The Applicant also states that in some of the company’s flats, as and when
upgraded, Farho electric wall heaters are being fitted, which are filled with a
high temperature thermal fluid and act like a storage heater but are arcund
30% more efficient than storage heaters. In fact, the Farho heaters are
designed (provided the right size of heater is installed in each room) to
maintain the selected temperature at all times by heating the thermal fluid as
and when necessary for that purpose.
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fitted cavity wall insulation, not least the damage caused to the structural
integrity of the building, corrosion of wall ties, etc. An alternative
recommended solution is the fitting of a product such as Kingspan Koocltherm
K17 insulated plasterboard to the internal walls, which is, the Applicant
contends, on the basis of published performance figures more efficient that
commenly used cavity wall filling solutions.

In the Statement of Reasons served with the Improvement Notice, the
Respaondent stales that it has considered the other forms of remedial action
and has concluded that an Improvement Notice is the most suitable means of
dealing with the stated hazard. The remedial action required to be taken
within a period of 4 weeks from 21 February 2011 is: -

(i} Provide a suitable, efficient, fully controllable heating system to the
property that will achieve an indoor temperature throughout the
dwelling of 21 degrees centigrade, if required, 24 hours per day.

(i) Insulate the cavity walls of the property to ensure the heat produced
inside the dwelling will not be lost through inadequately insulated walls.

It is by no means obvious at first sight that the Council is entitled to insist that,
not only must the hazard be remedied, but also that the method used must
result in reasonably economical heating bills for the occupants of the
property. How is that to be measured? Nor is it obvious that, regardless of the
efficiency and effectiveness of the heating system, the Council can insist
upon cavity wall insulation. Yet that appears to be the intention of the Notice.

Thus the issues before the Tribunal include: -

(1) Whether the current condition of the property presents a hazard and, if
50, into which statutory category does the risk fall; in particular, whether
the hazard is a category 1 or category 2 hazard.

(2) To what standard should the property be heated in order not to present a
hazard to potential vuinerable occupants.

(3) Whether the current heating system is capable of heating the dwelling in
its current condition to the requisite standard.

(4) Whether the current heating system could heat the dwelling to the
requisite standard if appropriate steps were taken to improve insulation
and, if not, what form of insulation should be fitted.
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be reasonably economical from the point of view of fuel costs and, if so,
what is the test of reasonableness.

{6) Whether the steps required by the Notice to be taken are excessive and,
if 50, what steps ought to be required to be taken,

(7) Given the delay caused by the appeal, what timescale should be set for
such steps as ought to be taken (if any).

The Statutory Framework

10.

11.

12.

The 2004 Act has introduced a new Statutory scheme enabling local
authorities to assess the condition of any dwelling based on risk to the health
or safety, not to the actual occupants, but to potential vulnerable occupants,
with power to serve notices and orders on owners requiring action to be taken
to reduce risk or restrict the use of a property.

The scheme is based on an assessment of risk using the new Housing
Health and Safety Rating System. The maost serious risk of harm to the
hypothetical vulnerable person creates a Category 1 hazard and if a local
authority makes a Category 1 hazard assessment, it becomes mandatory
under Section 5(1) for the local authority to take appropriate enforcement
action. All other risks simply enable the local authority, in its discretion, to
take such action. Section 5(2) sets out 7 types of action which are
“appropriate” for a category 1 hazard. If 2 or more of those courses of action
are available, the authority must take the course which they consider to be
the most appropriate. If the authority chooses to serve an improvement
Notice, the remedial action must be such as to ensure that the hazard ceases
lo be a category 1 hazard, but may extend beyond that — Section 11(5).

A person or company served with an Improvement Notice can appeal to a
Residential Property Tribunal which “may by order confirm, quash or vary the
improvement notice” (Schedule 1, paragraph 15(3) to the 2004 Act).

The Inspection

13.

The members of the Tribunal inspected the property, which was vacant, in
the presence of Mr & Mrs Lord and the representatives of the Respondent.
The property is in a typical suburban street and is partially sheltered from the
elements by adjoining buildings. The Notice relates to a ground floor flat,
comprising an entrance hall; living room {at the rear}; two bedrooms (at the
front); kitchen; and bathroom. It forms part of a purpose-built block of four
self-contained flats on two floors {similar in its external appearance to a pair
of semi-detached houses) built probably in the 1960's of cavity brick walls
under a tiled roof. Windows are double-glazed UPVC units fitted around 15
years ago. There is a large area of painted wood panelling on the front
elevation.
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and exterior of the property are in reasonably good condition. The entrance
hall is fitted with a small Dimplex wall heater fitted about two years ago. The
living room is a fair-sized oblong room with large patio doors (leading to a
small back garden) occupying almost the whole of one of the shorter sides.
On the opposite side (backing onto the wall of one of the bedrooms) is a
newly fitted Fahro heater. The two front bedrooms are of modest but
adequate size. Each of these has been newly fitted with a Fahro heater. Mr
Wood asked the Tribunal to note the heater sizes which were, he said,
smaller than recommended by the manufacturer. The bathroom has a wall-
mounted Dimplex convector heater, There is no heating in the kitchen, which
has a large window and a parially glazed back door. The flat has no
fireplaces or other heating appliances installed.

Other Relevant Evidence available before the hearing

15.  The Council first became aware of possible health and safety issues with the
flat on 14 Seplember 2010 as a result of a complaint from the tenant that the
flat was damp and cold. Mrs Brown met Mr Lord at the flal, when he agreed
to carry out certain minor works. However, he told Mrs Brown he considered
the heating system to be adequate. On 24 September 2010 Mrs Brown
carried out an assessment under the HHSRS regarding hazard 2: excess
cold. She concluded that the hazard was a category 1 hazard. She wrote to
the Applicant suggesting remedial action, namely, the installation of storage
heaters in addition to the existing Dimplex heaters.

16.  There were further complaints from the tenant during October. It was, of
course, the coldest winter for many years and a severe test of the heating
system and insulation qualities of the property. The Applicant remained
unwilling to install better heating. By letter dated 23 December 2010 Mrs
Brown informed that Applicant of a scheme whereby cavity wall insulation
could be provided at a cost of £49.00 per property. On 5 January Mr Lord
responded that he did not consider he had any obligation to carry out further
works at the flat. He did, however, send Mrs Brown a copy of an energy
performance certificate with a SAP (Standard Assessment Procedure) rating
of 21. Mrs Brown tells the Tribunal that the average SAP rating in Chelmsford
is 56; anything below 30 is considered unacceptably low.

17.  In correspondence following service of the Notice, Mr Lord made it clear that
the Applicant would be unable to take any action in refation to the flat in the
immediate future because it could not gain access to the flat. The Applicant
intended to evict the tenant; the implication was that this was likely to
continue until the eviction process, already under way, was completed.
Obviously, this would affect the ability of the Applicant to complete any works
within the period specified in the Notice. However, he did not indicate that the
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timescale or at all.

18. Itis not clear exactly when the Applicant recovered possession of the flat. [t
may have been around the end of February 2011. Some works were carried
out early in March 2011, ft was apparent at the time of the Tribunal's
inspection that, within the last few days, new Fahro heaters had been
installed in the bedrooms and living room in place of the Dimplex heaters.

19.  Mr Lord has pointed out that there is loft insulation to a good standard in the
roof space above the upper flat. In addition, when the other flats in the
building are occupied (as is generally the case), the temperature of the party
wall and of the ceiling of the flat is likely to be elevated by heating in the
adjoining flats.

Assessment Guidance

20. The Tribunal is required to consider government guidance if it is considering
whether the appeal should succeed because more appropriate action would
be the making of a Prohibition Order, the service of a Hazard Awareness
Notice or the making of a Demolition Order (see paragraph 17 of Schedule 1
lo the 2004 Act). That is not the case here.

21, The Operating Guidance (“the Guidance"} for the Housing Health and Safety
System (published by the then Office of the Deputy Prime Minister which was
the appropriate national authority) is specifically designated as the
appropriate guidance for the purpose of Section 9 of the 2004 Act.

22, Paragraph 3.10 states that the inspector should judge the likelihoed of an
occurrence within the following 12 months which could result in harm to a
member of the relevant vulnerable group. For the HHSRS, the judgment is
limited to the likelihood of an occurrence resulting in outcomes which would
or should require some medical attention — a visit to a doctor or hospital.
There are tables giving the national average likelihoods.

23.  The Hazard Profile for excess cold identifies persons aged 65 years or over
as the most vulnerable age group. For the purposes of the statistics, it is
assumed that no cold related deaths occur in dwellings which achieve 18°C
hall temperature when the external temperature falls to -5°C. Operating
Guidance indicates that healthy indoor temperature is around 21%¢, although
cold is not generally perceived until the temperature drops below 18°C.
Serious health risks occur below 16°C. These figures may seem surprising to
those who can remember the days before central heating; but they are the
outcome of sericus research undertaken by the World Health Organisation.

principal means of eliminating the hazard of excess cold. Paragraph 2.20 of

24, 1tis obvious that improved insulation and more effective heating are the
the Operating Guidance states that: -
|
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26.

“Heating should be controllable by the occupants, and safely and
properly installed and maintained. It should be appropriate to the design,
layout and construction [of the dwelling], such that the whole of the
dwelling can be adequately and efficiently heated.”

The guidance on hazard assessments includes the following at paragraphs
2.25and 2.26: -

“Indoor temperature is a function of dwelling characteristics and of the
occupying household. For the HHSRS assessment it is the dwelling
characleristics, energy efficiency and the effectiveness of the heating
system, which are considered, assuming occupation by the vulnerable
age group. Simple measurement of indoor temperature is inappropriate.
The assessment should take account of the adequacy of the heating,
insulation and ventilation. This may involve assessing the dwelling
energy rating {using SAP) ...7

The Council has provided to the Tribunal a copy of the actual HHSRS
assessment made by Mrs Brown. The HHSRS assessment procedure is
designed to provide an cbjective assessment. However, inevitably, the
assessment involves the exercise of professional judgment. In this case, the
element of judgment was an increase in the likelihood of serious harm from
the average of 1:400 for non HMQO’s 1946-1979 (houses not in multiple
occupation built between those dates) to 1:100. This resulted in a rating of
3518. Anything over 1000 is a category 1 hazard. It can be seen that any
significant adjustment to the average likelihood of serious harm (rating 880)
would result in a category 1 hazard. However, if there were no adjustment,
the rating would be below 1000 and the hazard would fall into category 2. The
Council would still be entitied (as a matter of discretion) to issue a Home
Improvement Notice.

The Hearing — additional material

27.

Initially, Mr Lord said his understanding was that the Council was insisting on
gas-fired central heating, which he was unwilling to fit. It was pointed out that,
whatever the Council's officers may have recommended or suggested to him,
however forcefully, the HIN did not specify the form of heating system. There
was considerable debate about the sizes and locations of the Fahro heaters.
Mr Wood argued that the heaters were not large enough and wrongly located.
The outside walls should be cavity insulated and the heaters located on
outside walls. Mr Lord said he had used his own judgment in assessing
heater sizes and locations. He accepted that the heaters were smaller than
recommended by the manufacturer but argued that the manufacturer over-
specified, no doubt in order to boost sales. At the hearing, Mr Lord did not
develop further his argument in favour of insulated plasterboard as an
alternative to cavity wall insulation.
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29.

30.

31.

Mr Wood referred the Tribunal to pages 26-27 of the Operating Guidance in
which Box 9 deals with Thermal Efficiency as follows: -

“The dwelling should be provided with adequate thermal insulation and
a suitable, effective means of space heating so that the dwelling space
can be economically maintained at reasonable temperatures”

He said that the Applicant's own energy performance certificate showed that
the performance of the property, with a SAP rating of 21, was very poor.

Mrs Brown pointed out that, in this type of property, anything below average
is quite likely to creale a category 1 hazard. In her view, occupant controlled
panel heaters should properly be regarded as a top-up facility rather than as
the main form of space heating. She said she had been required to undertake
training and pass an exam in the operation of the HHSRS. In making her
assessment, she had used her experience to increase the likelihood of harm
to 1:100. The rating is achieved using a formula leading to a points score. In
this case the harm rated as a B+ hazard. A, B and C are caiegory 1 hazards,
Had she adopted the average likelihood of harm, the hazard would have
been in class D, which would make it a category 2 hazard.

Mrs Brown further pointed out the Government guidance for public sector
housing (“Decent Homes”") indicates that, if the dwelling is heated by electric
storage heaters, a higher specification of insulation is required, including
cavity wall insulation if there are cavity walls in place. Moreover, the Fahro
guidance booklet states: -

“The ideal position for the Fahro heater is to fit it as close as possible
to the facing that suffers most heat loss. We do not recommend fitting
it to non-insulated walls that give onto the exterior. Should this be
necessary, the insulation of the surface onte which the heater is to be
fitted needs to be increased.”

Mr Lord casl doubt on the energy consumption figures set out in the energy
performance certificate. He pointed out that SAP ratings depend on what data
is used. One of the inputs is total energy used, the figure given being about 3
times the national average. In his opinion, this property is above average for
its type. He said the Applicant company was aware of the Decent Homes
initiative and was aiming to achieve high standards and comply with the law.
He believes that the newly installed heaters are of more than sufficient
capacity to meet the statutory requirements. He had found 4 RPT decisions in
each of which the Tribunal found that electrical panel heaters of suitable size
were adequate. He said that, if the Applicant was legally required to install
cavity wall insulation, it would be done. But he did not believe that such was
the case.
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33.

Furthermore, he had estimated the heating requirements using software
available on the Solid Fuel Advisory Service website. By his calculations, the
heaters now fitted would produce the required temperature down to -5°C
external temperature. In his experience, manufacturers tend to recommend
over-sized heaters. The 13-fin heater (which, on the basis of the figures in the
guidance booklet, the manufacturers recommend for the living room) is large
and usually overpowering. However, it would be easy for the Applicant to
install larger heaters, as they had a supply in stock.

Mr Wood responded that the Council had to be sure that the notice would
achieve the desired result. He is hesitant about ignoring a manufacturer's
recommendation. He accepts that cavity wall insulation might not be the only
way of achieving the necessary standard of insulation; any method producing
similar U-values would suffice. But he considers that some form of wall
insulation is required and that the Fahro heaters are in any event too small.

Conclusions

34,

35.

35.

The subject flat is a pleasant, though not luxurious dwelling with double-
glazing and the building has roof insulation to reasonable standards. The flat
has been reasonably well-maintained inside and out and fitted with modern
heating appliances. At first sight, it is surprising that such a dwelling should
fall below statutory minimum standards. However, it seems clear that the
intention of the legislation is to achieve objective standards of comfort, safety
and efficiency in all dwellings, both in the public and private sector. This goal
benefits housing pelicy, public health and social welfare policy and carbon
emissions policy. It is perfectly logical to apply tests which consider the
interests of the most vulnerable groups in society.

in relation to new build and public housing sector housing, central
government is able to set standards which developers, housing associations
and local authority landlords must meet. Local housing authorities fulfilling
their responsibilities through the HHSRS naturally focus on existing
properties in the private rental sector and are most likely to act when
complaints are received (whether or not justified and whatever the motive).
Some landlords will inevitably feel the effects before cthers,

It is an inevitable consequence of this initiative that higher costs will be
incurred by private landlords, particularly those who own older properties,
than was previously the case. The standards are high and it is likely that
some older properties, even if well-maintained, will fail to meet those
standards unless they are fully modernised. In relation to the hazard of
excess cold, this will often involve more effective and efficient heating
systems and additional insulation. An unusually prolonged cold spell last
winter has no doubt provided a severe test of heating appliances and thermal
insulation; but it has not raised the standards which had previously been set,
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37,

38.

39.

The energy rating certificate obtained by the Applicant suggests that the
subject property is poorly insulated by modern standards. The Tribunal did
not accept Mr Lord's criticism of the methodolegy. The windows are large
{especially in the living room) and even with the benefits of double glazing
have poor insulation qualities. The external walls (on three sides) have no
cavity wall insulation, external thermal cladding or internal thermal lining.
Moreover, in their role as members of Rent Assessment Committees, the
members hear frequent complaints from tenants about the inadequacy and
high running costs of electrical heating systems, particularly convector
heaters. The Tribunal accepts the Council's evidence on this point.

The Tribunal also accepts the outcome of Mrs Brown's HHSRS assessment,
namely, that there is a category 1 hazard of excess cold in relation to the flat.
The Tribunal has some doubts as to whether Mrs Brown's adjustment from
the average risk of harm to 1:100 was objectively justified; but accepts that a
significant adjustment was clearly justified. Even a small adjustment would
lead to a rating score in excess of 1,000 (the threshold for category 1). The
Tribunal does not consider this outcome surprising; many properties built in
the 1960's and 1970's are deficient by modern standards. It is no coincidence
that central heating and double glazing rank high in the priorities of house
buyers and prospective tenants.

The Tribunal can find no defect in the procedure followed by the Council.
Accordingly, the Tribunal concludes that the Home Improvement Notice was
duly served. As regards the requirements of the Nctice, the standard to be
achieved is clearly set out in the guidance. Accordingly, the Tribunal has no
hesitation in concluding that the first requirement, namely, to “provide a
suitable, efficient, fully controllable heating system to the property that will
achieve an indoor temperature throughout the dwelling of 21 degrees
centigrade, if required, 24 hours per day” was reasonable and lawful,

The second requirement, to “insulate the cavity walls of the property to
ensure the heat produced inside the dwelling will nat be lost through
inadequately insulated walis”, is more controversial. Whether it should be
upheld depends upon two issues: -

(a) Whether a good quality heating system would be capable of heating
the dwelling, in its present condition, to the requisite standard; and

(b) In the event the answer to (a) is in the affirmative, whether it was
reasonable to specify cavity wall insulation for reasons of economy.

In the judgment of the Tribunal, it is not fatal to this requirement that there
may be some other means of achieving the necessary insulation values, As it
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41.

42.

43

happens, cavity wall insulation would undoubtedly have been by far the
cheapest option because of the subsidy scheme then available.

The Tribunal considers that the energy performance certificate is the most
objective and reliable assessment available. The SAP rating of the property
at 21 is just above the worst rating. It appears that the installation of
appropriate fan-assisted storage heaters is likely to raise the SAP by 21 -
points and cavity wall insulation by a further 16 points. Both measures used
together would provide an SAP of 58, which is slightly above the average for
private rented dwellings in Chelmsford and also within the middle band {Band
D) under the energy performance rating system. The Tribunal considers that
this is a reasonable objective for the Council to aim at.

It is not really a question for the Tribunal whether the new Fahro heaters are
capable, either alone or in conjunction with adequate wall insulation (cavity
wall insulation or the equivalent), of achieving the requisite standard.
However, the manufacturer's recommendations as to the size and location of
the heaters and the need, to achieve the best results, for wall insulation,
appear to be the most reliable guide. For that reason, the Tribunal is not
satisfied that the existing heaters are sufficiently powerful, even in
conjunction with cavity wall insulation, to achieve the requisite standard.
Howevar, it seems clear that an adequately specified electrical heating
system such as the Fahro system is an acceptable method of heating a
dwelling. Thus it seems probable that the Fahro heaters, if specified in
accordance with the manufacturer's recommendations, will suffice.

The Tribunal is satisfied that under the HHSRS scheme it is appropriate to
have regard to considerations of fuel economy. Accordingly, the fitting of
cavity wall insulation was a reasonable requirement to include in the Notice,
even if the heating system is capable of achieving the requisite temperatures
without such insulation. For the avoidance of doubt, the Tribunal is not, in any
event, satisfied that a good heating system would suffice unless coupled with
cavity wall insulation or the equivalent.

The time scale for compliance set out in the Home Improvement Notice was
not unreasonable. However, the deadline has been overtaken by events. The
Tribunal does not consider that the Applicant’s challenge to the Notice was
unreasonable, even though it has failed. In all the circumstances, the Tribunal
proposes to allow a further period of 8 weeks from the date of this Decision,

Geraint M Jones LLM MA {Cantab)
Chairman
15 June 2011





