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DECISION

The Tribunal finds that a Rent Repayment Order should be made pursuant to Section 73(5) of the Housing Act 2004 (“the Act”) and orders that pursuant to Section 74(2) the sum that the Respondent, Mr George El- Lamah must repay is £29,180.87 the details of which are set out in the findings section hereto.  
REASONS

A.
BACKGROUND

1.
This matter came before us on the 20 May 2011 following an application to us by Westminster City Council (“the Council”) under Section 73(5) of the Housing Act 2004 (“the Act).  .

2.
At a Directions appointment on the 1 April 2011 provision had been made for the Council to prepare documentation to support their case and for the Respondent to reply thereto by the 9 May 2011.  The Respondent however has not participated in these proceedings and there are no representations by him for us to consider.  
3.
So far as the Council is concerned they had submitted a bundle in accordance with the Directions which included a copy of the application and statements made by Mr Paul Justin Forster, an Environmental Health Officer with the Council, and Mr Richard Elliston, Housing Association Liaison Officer with Westminster Benefits Services.  Both statements had exhibits attached which we will refer to as necessary.
4.
The history of this matter can be taken quite shortly.  It appears that the property at 346 Kilburn Lane W9 (“the Property”) had previously been registered with the Council as a House in Multiple Occupation (HMO) from September 2003 to September 2008.  

5.
From September of 2008 the Council have on numerous occasions attempted to persuade Mr El-Lamah to re-register the property as an HMO, the previous registration having been passported without the need of a licence until 2008.  For reasons which are no wholly clear, it appears that he did not respond to any of the entreaties on the part of the Council asking that he make an application for a licence and ultimately the Council brought proceedings against Mr El-Lamah in the Westminster Magistrates Court, where on the 16 June 2010 he was convicted in his absence of an offence of controlling or managing a property in multiple occupation without a licence.

6.
Prior to this conviction the local authority had inspected the premises on the 26 November 2009 and obtained statements from one of the occupants and at the time satisfied themselves that the property was indeed an HMO without a licence.  

7.
Thus, on the 18 October 2010 a Notice of Intended Proceedings under Section 73 of the Act was sent to Mr El-Lamah, and despite evidence that he contacted the Council by telephone he still did not make any attempt to submit a licence application with a view to regularising the position.

8.
Accordingly, the position is that the Council seeks to recover housing benefits between the period of the 26 November 2009 being the date of their inspection, and the 18 October 2010 being the date of the notice; originally in the total sum of £30,060.98.  This was however subsequently corrected and reduced to £29,880.99.  It does not appear that a copy of the amended notice showing the lower sum was sent to Mr El-Lamah.

9.
In March Mr Elliston from the benefits office confirmed that benefit was still being paid for Mr Knicken, Mr Fergous and Mr Alalawi and that it should therefore have been licensed.  

10.
At the time of the hearing on the 20 May 2011 Mr El-Lamah had still not contacted the Council and indeed had not taken part in these proceedings.  

11.
This information that we have recounted was set out in Mr Forster’s Witness Statement.  In the witness statement from Mr Elliston, he confirmed the levels of benefits paid, although there was a minor error insofar as Mr Alalawi’s benefit was concerned in that there was some confusion over the date upon which the levels changed, which was the 19 July 2010.  

12.
We were asked to make a repayment order in the sum of £10,370.99 for Mr Knicken; £8,202.86 for Mr Ferous and £11,307.14 for Mr Alalawi.  

B.
THE LAW

13.
The relevant sections of the Act that we need to consider in reaching our decision are as follows:


Section 73(5) If – 


a) 
an application in respect of a HMO is made to Residential Property Tribunal by the local housing authority or an occupier of a part of the HMO; and 


b)
the Tribunal is satisfied as to the matters mentioned in sub-section (6) or (8) the Tribunal may make an order (“a rent repayment order”) requiring the appropriate person to pay to the applicant such amount in respect of the housing benefit paid as mentioned in sub-section (6)(b) or (as the case may be) the periodical payments paid as mentioned in sub-section (8)(b) as is specified in the order (see section 74(2) to (8))

14.
As this was an application made by the local authority we need to consider sub-section (6) which states as follows:


If the application is made by the local housing authority the Tribunal must be satisfied as to the following matters –


a) 
that at any time within a period of 12 months ending with the date of the notice of the intended proceedings required by sub-section (7) the appropriate person has committed an offence under section 72(1) in relation to the HMO (whether or not he has been charged or convicted)


b)
that the housing benefit has been paid (to a person) in respect of periodical payments payable in connection with the occupation of a part or parts of the HMO during any period during which it appears to the Tribunal that such an offence was being committed and


c)
that the requirements of sub-section (7) have been complied with in relation to the application.  

15.
Sub-section (7) states as follows:


Those requirements are as follows:


a)
The authority must have served on the appropriate person a notice (“a notice of intended proceedings”) –



i)
informing him that the authority are proposing to make an application under sub-section (5)



ii)
setting out the reasons why they propose to do so



iii)
stating the amount they will seek to recover under that sub-section and how the amount is calculated



iv)
inviting him to make representations to them within the period specified in the notice of not less than 28 days;


b)
that period must have expired; and


c)
the authority must have considered any representation made to them within that period by the appropriate person

16.
Section 74 of the Act states at section 74(1) as follows:


This section applies in relation to rent repayment orders made by a Residential Property Tribunal under section 73(5)(ii) where, on an application by the local housing authority, the tribunal is satisfied –


a)
that a person has been convicted of an offence under Section 72(1)



in relation to the HMO; and


b)
that housing benefit has been paid (whether or not to the appropriate person) in respect of periodical payments payable in connection with occupation of a part or parts of the HMO during any period during which it appears to the Tribunal that such an offence has been committed in relation to the HMO, the tribunal must make a rent repayment order requiring the appropriate person to pay to pay to the authority an amount equal to the total amount of housing benefit paid as mentioned in paragraph (b) this is subject to sub-sections (3), (4) and (8)

17.
Sub-section 74(3) states as follows:


If the total of the amounts received by the appropriate person in respect of periodical payments payable as mentioned in paragraph (b) of sub-section (2) (“the rent total”) is less than the total amount of housing benefit paid as mentioned in that paragraph, the amount required to be paid by virtue of a rent repayment order made in accordance with that sub-section is limited to the rent total.
18.
Sub-section 74(4) states:


A rent repayment order made in accordance with sub-section (2) may not require the payment of any amount which the tribunal is satisfied that, by reason of any exceptional circumstances, it would be unreasonable for that person to be required to pay.  
C.
FINDINGS


19.
We are satisfied on the evidence before us that the property is one to which a licence is required under the Act, it being an HMO.

20.
We are satisfied from the evidence produced that Mr El-Lamah has not applied for or obtained a licence, nor has he sought any temporary exemption under Section 62 of the Act.  Further, he has of course been convicted in the Magistrates Court of an offence under section 72(1) of the Act and received a fine.  

21.
The notice of intended proceedings dated the 18 October 2010 complies with the requirement of the Act and seeks repayment of benefits for a period from the 26 November 2009 to the 18 October 2010.  Accordingly, we are satisfied that a refund of housing benefit is properly claimable by the local authority.  However, there is some discrepancy as to the sums to be recovered.  It was agreed at the hearing that we would recalculate the benefit liability on the basis of a daily rate (326 days being the period) and apply that to the benefit figures, correcting the error in respect of the change of benefit levels in respect of the property rented by Mr Alalawi.  

22.
In addition, the housing benefit paid to Mr Knicken exceeds the amount of the rent.  £222.69 is paid per week, but the rental for the flat, as evidenced by papers before us, was only £900 per month or £207.69 on  weekly basis. Accordingly the limit of recovery must be at the rate of the rent actually payable as provided for at section 74(3) of the Act. 

23.
Accordingly, we have calculated that in respect of the property rented by Mr Knicken the amount that can be recovered on a weekly basis is £207.69, which gives a daily rate of £29.67 x 326, and a total sum of £9,672.42.  

24.
In respect of the benefits paid to Mr Fergous at Flat 5, the benefit levels changed on the 3 May from £180 reducing to £172.50.  The daily rate to the 3 May was £25.71, and thereafter £24.64.  Accordingly, to the 3 May there was 158 days giving a benefit reclaimed for that period of £4,602.18, and for the second period of 168 days a figure of £4,139.52 giving a total sum repayable for housing benefit in respect of Mr Fergous of £8,201.70.

25.
Finally, the benefit payable in respect of Mr Alalawi’s occupation of the ground floor flat, Flat A, it was confirmed to us by Mr Elliston that the change date for benefits was in fact the 19 July.  This therefore gives 235 days at a daily rate of £34.28 (£240 per week) and 90 days at the rate of £35.71 per day (£250 per week) giving a total benefit repayment of £11,306.75.  We therefore as stated at the outset confirm that there should be a rent repayment order in the total sum of £29,180.87.  

..................................................

ANDREW A DUTTON 

Chairman
....................................................

Date

