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Introduction

1. This is a decision on an application made by the Applicants who seek a rent
repayment order against their former landlord (the Respondent) in respect of the
subject property pursuant to section 73(5) of Housing Act 2004 (“the Act”).

2. The Act contains provisions for mandatory licensing of certain houses in
multiple occupation as defined in the Act. Section 72(1) of the Act provides that a
person who controls or manages a licensable house in multiple occupation which is
not licensed commits an offence.

3. A local housing authority or an occupier of part of such property who has paid
housing benefits, rent or periodical payments (as appropriate) in respect of such
occupation, during the period for which an offence under section 72(1) of the Act was
being committed may seek to recover those payments by way of a Rent Repayment
Order.

4. The relevant law is set out in sections 73 and 74 of the Act. The jurisdiction to
determine the application is exercisable by a Residential Property Tribunal under
section 73(5) of the Act,

Background

5. By application dated 12 April 2011 and received by the Tribunal Office on 21
April 2011 the Applicants applied to the Tribunal for a Rent Repayment Order in
respect of the subject property.

6. By notification received by the Tribunal on 9 May 2011 the Respondent
requested an oral hearing.

7. Directions were issued by the Tribunal on 13 May 2010.
The Law

8. The legislation for rent repayment orders is found in sections 73 and 74 of the
Act, the relevant parts of which are set out below.

Section 73 — Other consequences of operating unlicensed HMO's: rent
repayment orders

(1) For the purposes of this section an HMO is an “unficensed HMO" if —
(@)  itis required to be licensed under this Part but is not so licensed, and
(b) neither of the conditions in sub section (2) is satisfied

(2) The conditions are —

(a)  that a notification has been duly given in respect of the HMO under
section 62(1) and that notification is still effective (as defined by section
72(8);
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[image: image3.png](b) that an application for a licence has been duly made in respect of the
HMO under section 63 and that application is still effective (as so

defined)
(5) if-
(a) an application in respect of an HMO is made to a residential property
tribunal by . ... .. an occupier of part of the HMO, and

(b) the tribunal is satisfied as to the matters mentioned in subsection (8)

the tribunal may make an order (a ‘rent repayment order”) requiring the appropriate
person to pay to the applicant such amount in respect of . . . .. . .. the periodical
payments paid as mentioned in subsection (8)(b), as is specified in the order (See
section 74(2) to (8)).

(8)  If the application is made by an occupier of part of the HMO, the tribunal must
be satisfied as to the following matters-

(a) that the appropriate person has been convicted of an offence under
section 72(1) in relation to the HMO, or has been required by a rent
repayment order to make a payment in respect of housing benefit paid in
connection with the occupation of a part or parts of the HMO,

(b} that the occupier paid, to a person having control of or managing the
HMO, periodical payments in respect of occupation of part of the HMO during
any period during which it appears to the tribunal that such an offence was
being committed in relation to the HMO, and

(c) that the application is made within the period of 12 months beginning
with-

(i) the date of the conviction or order, or

(i) if such a conviction was followed by such an order (or vice
versa) the date of the later of them

(10) In this section

‘the appropriate person’, in relation to the payment of . . . . . periodical
payment payable in connection with the occupation of a part of an HMO,
means the person who at the time of the payment was entitled to receive on
his own account periodical payments payable in connection with such
occupation

‘occupier”, in relation to any periodical payment, means a person who was an
occupier at the time of the payment, whether under a tenancy or license or
otherwise (and “occupation” has a corresponding meaning);

"periodical payments” means periodical payments in respect of which housing
benefit may be paid by virtue of reguiation 10 of the Housing Benefit (General)
Regulations 1987 (Sl 1987/1971) or any corresponding provision replacing
that regulation.
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(1) This| section applies in relation to rent repayment orders made by a residential
property tribunal under section 73(5)

|

(5) In a case where subsection (2) does not apply, [subsection 2 relates to
applications by the local housing authority] the amount required to be paid by virtue
of a rent repayment order under section 73(5) is to be such amount as the tribunal
considers reasonable in the circumstances.

This is subject to subsections (6) to (8).

(6) In such a case the tribunal must, in particular, take into account the following
matters-

(@) the total amount of relevant payments paid in connection with
occupation of the HMO during any period during which it appears to the
tnibunal that an offence was being committed by the appropriate person in
relation to the HMO under section 72(1);

(b) the extent to which that total amount-
(i) consisted of, or derived from, payments of housing benefit, and
{if) was aclually received by the appropriate person;

(c) whether the appropriate person has at any time been convicted of an
oi}‘fence under section 72(1) in relation to the HMO;

(d) the conduct and financial circumstances of the appropriate person; and

(e)  where the application is made by an occupier, the conduct of the
occupier.

(7) In subsection (6) " relevant payments” means-
(@)  [not applicable]

(b)  in relation to an application by an occupier, periodical payments
payable by the occupier, less any amount of housing benefit payable in
respect of occupation of the part of the HMO occupied by him during the
period in question.

(8) A rent repayment order may not require the payment of any amount which-
(a) [Not applicable]

(b) (where the application is made by an occupier) is in respect of any time
falling outside the period of 12 months ending with the date of the occupiers
application under section 73(5),

and the period to be taken into account under subsection (6)(a) above is restricted
accordingiy.
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8. The Tribunal attended at the subject property on 14 July 2011 by prior
appointment but were unable to gain admission. The parties were not present. The
inspection by the Tribunal was limited to an external inspection of the front elevation
which appeared to be in fair/poor condition.

Hearing
9. The hearing took place at the Tribunal offices in Birmingham on 14 July 2011.
Applicants’ case

10.  The Applicants’ elaborated on the information given in their written application
to the Tribunal. In particular they gave evidence;-

10.1  They were tenants at the subject property — together with three others — from
1 July 2009 to 30 June 2010. The subject property comprised a five bedroom
terraced house built on three levels

10.2. The rent was £281.00 per week for each of the two Applicants and was up to
date.

10.3. At the commencement of the tenancy the five occupants took a weekend to
clear it out and at the end of the tenancy they left the subject property clean and tidy.

10.4 The bathroom was damp and mouldy; mould would return within a week or so
of cleaning and damp was present in front cupboards in the kitchen.

10.5  Slugs came into the kitchen from the outside.

10.6  During January and February 2010 the fire alarm would regularly activate
without good cause at night and took some weeks to be resolved.

10.7 There was a leak in the roof of the back bedroom

10.8 In the back garden a skip filled with rubbish remained there for the whole
period of the tenancy.

10.9 Rent cheques were collected by or on behalf of the Respondent monthly and
despite objections from the Applicants the Respondent entered the property without
any prior indication.

10.10. Requests for repair were not promptly dealt with and the personnel attending
were unable to communicate with the Applicants.

10.11. Deposit monies were not placed into an authorised account and there was
delay by the Respondent in repaying them — mid August and September.

10.12. The Applicants produced a memorandum of conviction from the register of
Birmingham Magistrates’ Court dated 16 March 2011 showing the Respondent was
convicted of an offence contrary to section 72(1) of the Housing Act and fined on 1
April 2011.
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1. In cross examination the Applicants confirmed they had no problems
personally with the Respondent except with regard to the delay in executing repairs
and the repayment of the deposit monies.

Respondent’s case

12. The Respondent confirmed the details of the tenancy, confirmed there was no
problem with the Applicants as tenants and no problem with regard to the payment of
rent and acknowledged the conviction against him.

13.  He said he was managing the subject property on behalf of the owner and did
not realise the property was not a licensed HMO.

14.  The Respondent produced a letter from Birmingham City Council dated 15
June 2011 acknowledging receipt of an application to the Council to licence the
subject property as a HMO.

15. He did not disagree that the property required cleaning by the Applicants at
the commencement of the tenancy.

16.  The Respondent acknowledged there were damp issues and that damp proof
work was done in the lounge and kitchen areas. Damp in other areas was due to
condensation.

17.  He acknowledged problems with the fire alarm which wrongly activated on
three separate occasions.

18.  The leak in roof in the back bedroom was due to the flashing being defective
and was repaired.

19.  The delay in the repayment of the deposits was due to delay in him getting a
cheque book.

20.  The commission he received in managing the subject property was exceeded
by the fine and costs of £14,200.00 that had been imposed on him. He had taken
advice on declaring bankruptcy.

21.  In cross examination Mr Ali said that his part was managing the subject
property and collecting the rent; he believed that the owner was dealing with
licensing.

22.  Mr. Ali accepted he should pay the Applicants’ out of pocket expenses they
incurred in chasing the repayment of their deposit.

23.  On being questioned by the Tribunal Member Mr Ali said the owner of the
subject property was his sister. He owns two properties himself: they are HMO’s and
not licensed in time

24.  The Respondents sister had owned the property for about ten years, she
initially managed it herself and for the last three years was managed by the
Respondent
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in his own name

26. The Respondent said that his name appeared on the tenancy agreement
because his sister — the owner — was abroad.

Findings of fact relating to sections 73 and 74 Housing Act 2004.

27.  The Tribunal find the subject property is an unlicensed HMO as evidenced by
the conviction against the Respondent under section 72(1) of the Act.

28.  The Tribunal is satisfied that the Respondent is the “appropriate person” for
the purposes of the Act and has been convicted as set out in the preceding
paragraph thus satisfying 73(8)(a) of the Act.

29.  The Tribunal finds that the Applicants as occupiers of the subject property
made payment of periodical payments to the Respondent as a person managing the
HMO during a period when it appears that the subject property was an unlicensed
HMO thus satisfying the requirements of section 73(8)(b) of the Act.

30.  The Tribunal find that the application was made to the Tribunal on 20 April
2011 and the Respondent’'s conviction was on 16 March 2011. The Application was
therefore made within 12 months of the conviction thus satisfying section 73(8)(c) of
the Act,

31.  The Tribunal find that an offence was being committed by the Respondent in
connecti'lon with the subject property throughout the whole of the tenancy (section
74(6)a).

32. The Tribunal find that none of the periodical payments were derived from
housing benefit (section 74(6)(b).

33 The Tribunal find the Respondent has been convicted of an offence under
section 72(1) of the Act in relation to the HMO (section 74(6)(c).

34.  The Tribunal find the issues of conduct in relation to the conduct of the
Respondent relate to delays in attending to works at the subject property, entering
the subject property unannounced and the delay in repaying deposits. The
Respondent did not give evidence of his financial position save to say that he had
taken advice on declaring bankruptcy.(section 74(6)(d)

35.  The Tribunal finds no issues of wrongful conduct by the Applicants. (section
74(6)(e)

36.  The Tribunal find that the earliest date a rent repayment order can be made is
20 April 2010 (being 12 months prior to the date of the application) ending on 30
June 2010 (the date of the end of the tenancy) (sections 74(8)(b) and 74(6)(a).

DETERMINATION

37. The Tribunal determines that Rent Repayment Orders be made in
accordance with section 73(5) of the Act and it is ordered that payment be made by
the Respondent in favour of the Applicants as follows:-
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[image: image8.png](a) Claire Horgan £562.00 (Five hundred and sixty two pounds)
(b)  Hannah O'Connor £562.00 (Five hundred and sixty two pounds)

in each case payment to be made within twenty eight days of the date hereof.

- Roger Healey

Chairman

22 JuL 201
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