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Property : 73a Biscot Road, Luton, LU3 1AH

Applicants : (1) Leia Davies
(2) Deanne Siew-Stevens gy
(3) Symone Fordyce .

(4) Kayleigh Dickson .
(5) Naydean Osman

Respondent- : David Westcott

Case number : CAM/OOKA/HMA/2011/0003

Type of Application : Application for a Rent Repayment Order -
‘ ' ‘Section 73(5) of the Housing Act 2004 (“the Act”)

Date of Application : 19 April 2011
Date of Decision 1 25 July 2011

Tribunal members : D S Brown FRICS MCIArb (Chair)
B M Edgington

-- DECISION --

The Tribunal finds that the Respondent is not the “appropriate person” as
defined in the Act and cannot therefore make any Rent Repayment Orders
against him and the application must, therefore, fail.

The Tribunal makes no order for‘c'os'ts.

-- REASONS --
Background

1. Directions were issued on 21 June 2011. These included notification to the
parties that the application would be determined without a hearing on 25 July
unless either party requested a hearing. No such request has been received.

The Law . SR

2. Section 73 of the Act provides for application to be made to a Residential
Property Tribunal by a local housing authority or an occupier of a part of an
HMQ for a Rent Repayment Order (“RRQO”) where the HMO is required to be
licensed under Part 2 but is not so licensed and the appropriate person has
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committed an offence under section 72(1) by having control of or managing
the HMO while it was unlicensed. Section 73(5) empowers the Tribunal to
make an RRO requiring the appropriate person to pay to the applicant, (in the
case of an occupier), the rent paid as mentioned in subsection (8)(b).

Section 73(8) provides that an occupier of any part of the HMO may make an
application for an RRO if

(a) “the appropriate person” has been convicted of the offence or has been
required by an RRO to make a payment in respect of housing benefit in
respect of the occupation of a part or parts of the HMO and

(b) the occupier has paid to a person having control of or managing the HMO
periodical payments in respect of occupation of part of the HMO during any
period during which it appears to the Tribunal that such an offence was being
committed.

The “appropriate person” is defined in section 73(1) of the Act as - the person
who, at the time of the payment, was entitled to receive on his own account
periocdical payments in connection with the occupation of part of an HMO.

“Periodical payments” means payments in respect of which housing benefit
may be paid.

The Applicants’ Case

6.

The Applicants submitted individual applications, all in similar form. They
included evidence of the conviction of David Westcott for operating an
unlicensed HMO contrary to section 72(1) of the Act.

They also included copies of tenancy agreements which cite the Landlord as
“Hartbourne Holdings Limited”.

On 4 May, the Chair caused a letter to be written to the Applicants, explaining
the provisions of section 73(10) and pointing out that it appears that the
landlord is the “appropriate person” and that they cannot make an application
for an RRO against anyone else. It was made clear that if they wished to
contend that David Westcott was the “appropriate person” they were entitied
tc proceed and have that question determined by the Tribunal, which would
be likely to direct that they provide a statement as to why they consider that to
be the case and then to hold a preliminary hearing into the issue but before
embarking on the time and expense of running an application, they should
have the opportunity to seek legal advice on the issue. They were given 14
days to respond.

The Applicants indicated that they wished to proceed and authorised
Naydean Osman to act as their spokesperson.

10. The Directions stated that, on the basis of the information contained in the

application, there was a question over the identity of the “appropriate person”,
as defined in section 73(10) of the Act and that it appeared to be appropriate
to make a determination on this point as a preliminary issue. The Directions
required the Applicants to provide a statement setting out the grounds on
which they contend that the Respondent is the “appropriate perscn”.
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she was led to believe that Mr Westcott was the appropriate person as a
result of correspondence received from Housing (Strategy and Private sector)
in February, which advised her that as David Westcott has been convicted the

tenants can apply for a Rent Repayment Order.

12. She says that all of their dealings in relation to the property were with the
Property Shop and if they had any problems they would go there and speak
to his representatives, who would contact her ence they had spoken to Mr
Westcott. The tenants were therefore in no doubt that he owned the property.

13. She requests that in the event of the Tribunal finding that Mr Westcott is not
the appropriate person then the Applicants seek permission to join
Hartbourne Holdings Ltd to these proceedings.

The Respondent’s Case

14. The Respondent has provided a written statement in which he states that he
is not the "appropriate person”, he does not and never has owned the
Property, Hartboume Holdings is the “appropriate person” but has never been
convicted of any offence under section 72(1) of the Act. He contends that the
application for an RRO and the application to join Hartbourne Holdings are
utterly misconceived and doomed to failure. '

15. Mr Westcott accepts that he was convicted of being a person with control of
or managing the Property and exhibits a copy of the summons to confirm this.

16. He points out that the landlord is clearly identified on the tenancy agreements
as Hartbourne Holdings and rent payments were made to that company. Any
payments made by card would have been credited to the account of the
company. The tenants must have known that he was not the owner of the

Property.

17. Mr Westcott expresses the view that under the circumstances it would be
wholly unjust if he was required to meet the cost of these proceedings, which
should never have been brought and asks the Tribunal to make a costs order
under paragraph 12 of Schedule 13 to the Act.

The Tribunal’'s Findings and decision

18. The landlord under each of the tenancy agreements is Hartbourne Holdings
Limited. That company is therefore the party which is entitled to receive on its
own account the rent payments made by the Applicants and so is the
“appropriate person”® as defined in section 73(10).

19. It appears that David Westcott was responsible for day to day management of
the Property. As such he was “a person having control of or managing an
HMO which is required to be licensed...but is not so licensed” and was
therefore liable to be prosecuted under section 72(1) of the Act, but he was
not entitled to receive the rents on his own account, he could only receive
them on behalf of the landlord. The fact that the Applicants thought he was
the owner of the Property does not alter this. He may be a Director of
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Hartbourne Holdings Limited but even in that capacity he was not entitled to
receive the rents on his own account.

Mr Westcott cannot therefore be the “appropriate person” and so a Rent
Repayment Order cannot be made against him. '

The request for permission to join Hartsboume Holdings Limited to the
application is refused because it would serve no purpose. A Rent Repayment
Order can only be made against the appropriate person on the application of
an occupier if that appropriate person has been convicted of an offence under
section 72(1) or an RRO has been made against him in respect of housing
benefit paid in connection with that property — section 73(8). There has been
no such conviction or Order.

As to a costs order, paragraph 12 of Schedule 13 to the Act provides that a
tribunal may determine that a party to proceedings before it is to pay the costs
incurred by another party in connection with the proceedings in any of the
following circumstances —

he has failed to comply with an order made by the tribunal,

or

the tribunal has dismissed or aliowed the whole or part of an application
because of his failure to comply with a requirement imposed by the tribunal,
or

the tribunal has dismissed the whole or part of the application because it is
frivolous, vexatious or otherwise an abuse of process,

or

he has, in the opinion of the tribunal, acted frivolously, vexatiously, abusively,
disruptively or otherwise unreasonably in connection with the proceedings.

The amount of the order is limited to a maximum of £500.

It is clear that the Applicants were advised in writing by Luton Borough
Council to bring these proceedings. Having received such clear advice, we do
not consider that it was unreasonable for the Applicants to have asked for a
formal determination, despite the letter of 4™ May written at the instigation of
the Chair. This is a highly technical issue and, as stated in that letter, the
Applicants were entitled to have it determined by the Tribunal.

If Luton Borough Council had prosecuted Hartsbourne Holdings Limited it is
likely that the company would have been convicted, in which case an
application for a Rent Repayment Order with the company as respondent
may well have produced a different outcome.

The threshold to cross for an order to be made is a high one. The Court of
Appeal gave guidelines on the exercise of the court’s jurisdiction to make a
wasted costs order in the case of Ridehalgh v Horsefield [1994) 3 All ER 848.
Sir Thomas Bingham MR said that in considering whether conduct was
unreasonable, the acid test is whether it permitted of a reasonable
explanation. He added that a legal representative did not act improperly,
unreasonably or negligently simply because he acted for a party pursuing a
claim or defence plainly doomed to failure, the party was free to insist that
their case be litigated. We consider that the same principles apply to a litigant
in person, especially when, as in this case, acting on the advice of the local
authority. We do not find that the applicants have acted frivolously,




[image: image5.png]vexatiously, abusively, disruptively or otherwise unreasonably and we
therefore make no order for costs.

Signed: —(Chais——Bater25 Jily 2011
D S Brown FRICS MCIAr





