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DECISION

The appeal is dismissed for the reasons set out below and the Local Authority’s decision to serve an Emergency Remedial Action Notice under section 41 of the Housing Act 2004 is confirmed. 
The Law

1. Part 1 of the Housing Act 2004 (the “Act”) provides a new system for assessing housing conditions based on potential hazards and known as the Housing Health and Safety Rating System (“HHRS”). It is a risk based assessment. A hazard rating score is calculated from that assessment. Where a hazard is rated as a Category 1 hazard a Local Authority must take action. Among the actions open to a Local Authority is the service of an Emergency Remedial Action Notice. 

Inspection

2. The Tribunal did not find it necessary to inspect the property.

The Law

3. Section 40 of the Housing Act 2004 provides that;E+W
4. This section has no associated Explanatory Notes
(1)If—
(a)
the local housing authority are satisfied that a category 1 hazard exists on any residential premises, and
(b)
they are further satisfied that the hazard involves an imminent risk of serious harm to the health or safety of any of the occupiers of those or any other residential premises, and
(c)
no management order is in force under Chapter 1 or 2 of Part 4 in relation to the premises mentioned in paragraph (a),
the taking by the authority of emergency remedial action under this section in respect of the hazard is a course of action available to the authority in relation to the hazard for the purposes of section 5 (category 1 hazards: general duty to take enforcement action).

(2)
“Emergency remedial action” means such remedial action in respect of the hazard concerned as the authority consider immediately necessary in order to remove the imminent risk of serious harm within subsection (1)(b).

A person served with an Emergency Remedial Action Notice may appeal to the Residential Property Tribunal and the Tribunal may “confirm reverse or vary the decision”     

Background to the appeal

5. The hearing took place on the afternoon of 26 May 2011. The Appellants were represented by Mr Doherty who was accompanied by his son. The Respondent was represented by Mr Campbell.

6. The Tribunal was provided with two small bundles of evidence by both parties. This decision contains a summary of the most relevant evidence given at the hearing both by those attending and by reference to documentary evidence.

The action taken by the Local Authority

7. The Tribunal first heard some background to the appeal from Mr Campbell for the Respondent.

8. The property in question is known as 85 Cromwell Road, Hayes Middlesex. At all relevant times it was let to Neil Oakes and Eloise Warren. The property is managed by Stone Property, letting agents. 

9. Mr Campbell referred the Tribunal to a copy of call logs from the Respondent’s live feed system. Mr Campbell informed the Tribunal that he first received a complaint from the tenants on 11 February 2011 that the boiler had broken down in the property and that they had no heating or hot water. The call was received by the contact centre and put through to private sector housing. After speaking to Mrs Oakes Mr Campbell then spoke to Stones Property later that day. He was informed by them that they acted as letting agents and that they would need to speak to the landlord. He then spoke to Mr Doherty later that same day and says he was informed that as the tenants were in arrears he was not prepared to pay for repairs. Mr Campbell was sympathetic to his position and agreed to speak to the tenants to see if an agreement could be reached. On 15 February 2011 he received a call from the tenant who informed him that no agreement had been reached. He then made arrangements for the property to be inspected. 

10. The Tribunal was informed that works to the boiler were carried out on 16 February 2011. As the boiler was later reported to be leaking further works were carried out on 9 March 2011.   

11. Mr Campbell inspected the property on 15 February 2011. He checked the boiler and found it was not operational. He also carried out a hazard rating. He assessed the hazard as one of “Excess cold” and as he considered it a straightforward case did not make any adjustments. He confirmed that he did not consider a Hazard Awareness Notice to be suitable as the landlord was not willing to carry out he works.  He did not consider a Notice of Intended Action to be appropriate as the works were carried out quickly.

12. It appeared from the documentation submitted by the Respondent that the contractors, Heppelthwaites, visited the property on 17 February 2011 (its initial inspection), 24 February 2011 (to carry out the first set of works) and again on 9 March 2011 (to complete the works).

13. The Notice of Emergency Remedial Action was served on 28 February 2011. It specified a Category 1 Hazard of extreme cold. Mr Campbell confirmed that if the Local Authority charged it would be for a maximum of 2 hours work.

Grounds of appeal 

14. Mr Doherty denied that he had said that he would not carry out the repairs and says he would have liked the opportunity to put in a new boiler rather than have the Local Authority install one. His issue was that he simply did not have the means to carry out the repairs given that the tenants were not paying their rent. 

15. Mr Doherty did accept that the boiler was in need of repair. He did not challenge the assessment of the hazard and agreed that it is serious matter to not have a working boiler.

16. The Tribunal heard that Mr Doherty had tried to access the property a number of times but was unable to gain access. The tenants remained in occupation and Mr Doherty was in the process of evicting them.

17. For the Respondent Mr Campbell accepted that it would have been good practice to have had a conversation with the landlord to confirm that the Local Authority intended to carry out the works and to give him a final opportunity to carry out the works before the service of the Notice.  

The Tribunal’s findings and decision

18. The Tribunal would note generally that in future it would expect the Local Authority to enter into more of a dialogue with its landlords. In these particular circumstances Mr Doherty was clearly willing to enter into dialogue and with further discussion the need for emergency action may have been avoided.  

19. The Tribunal first considered whether the taking of emergency remedial action was a course open to the Respondent. To be so the three conditions set out in section 40 of the Act must be satisfied.  The Appellants did not challenge the fact that a Category 1 Hazard existed at the property and the Tribunal was satisfied that a Category 1 Hazard was in existence.  The second requirement is that the Local Authority was satisfied that the hazard involved a serious risk of imminent harm to the health or safety of any of the occupiers. The Tribunal was satisfied that this requirement had been satisfied. The third is that there is no management order in place, this is not disputed.

20.  The Tribunal is satisfied on the evidence before it that the service of an Emergency Remedial Action Notice was appropriate in the circumstances and that this was the only way in which the imminent risk of hard to the occupiers of excess cold could be removed. 

21. In conclusion the Tribunal’s decision is that the Respondent’s decision to take remedial action as set out in the Emergency Remedial Action Notice is confirmed and the appeal is dismissed.

22. In relation to the costs of the remedial action themselves no demand for payment has yet been made to the Appellants under paragraph 9 to Part 3 to Schedule 3 to the Act.  Once a demand has been served there is a right of appeal to the Tribunal in relation to those costs. Accordingly it is not for the Tribunal to make any determination to the costs of the remedial works themselves. However should the Local Authority now proceed to serve a demand for recovery of the costs of the remedial works it may wish to consider how much of the labour costs it demands, given that a total of three visits were made to the property before the problems were remedied. 

Chairman Sonya O’Sullivan

Date 19 July 2011


