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1.

This is an appeal against an Improvement Notice under Paragraph 10(1) of
Schedule 1 to the Housing Act 2004 (“the 2004 Act”). The Improvement
Notice, dated 16™ March 2011, states that the Respondent is satisfied that
certain “category 1” hazards exist at the Premises and requires the
Applicant to carry out specified works to remedy the deficiencies giving
rise to those hazards.

The hazards specified in the Notice can be summarised as follows:-

HAZARD 3 — EXCESS HEAT

The gas boiler is located in the Premises (one of five flats) and serves all
five flats for space heating and hot water. The tenant of the Premises
cannot control the periods the boiler is in use or turn it off.

The living/bed room has a large double-glazed window with a fixed quarter
light to the bottom and a centre pivoling opening top casement. Due o the
large size of the casement the tenant is reluctant to open it due to concern
about entry by intruders. Also, the design of the window makes it difficult
to control ventilation.

The cooker hood fan is not working and cooking fumes circulate in the
room and increase the temperature.

HAZARD 19 — FALLS ASSOCIATED WITH BATHS ETC

The shower tray is small and has a very narrow gap in the shower screen
doors, and the tray is raised off the floor to allow for drainage. With the
gap between the shower and the toilet pan only being 10cm the user has to
lean over and rest his’her hand on the wall to get out of the shower.

There is a high risk of a fall onto the hard floor, and collision with the
toilet pan is also likely. There is a lack of any handrails to assist the user.

There is no means of heating the bathroom.

The works required by the notice to remove or reduce the hazards can
broadly be summarised as follows:-

HAZARD 3 — EXCESS HEAT

(i) Either (a) relocate the boiler into the common parts of the building
and provide each radiator with thermostatic valves or (b) provide
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each flat with a suitable form of background heating that can be
controlled by the occupier of the relevant flat.

(ii) Provide the Premises with a suitable system of mechanical
ventilation.

HAZARD 19 — FALLS ASSOCIATED WITH BATHS ETC

(i) Fit a low profile shower tray of dimensions 600mm x 900mm with a
maximum height of 150mm. Fil a suitable low profile shower trap
to the shower tray. Fit the shower tray to limit the height of the
tray from floor level to the minimum height possible.

(ii) Fit a sliding shower enclosure door with the opening away from the
toilet pan on the 900mm side. Fit a fixed shower screen at the
600mm end adjacent to the wash basin.

(iii) Extend the heating system so that it operates in the bathroom.

4. The ownership of the building (“the Building”) of which the Premises
form part was discussed at the hearing and it was common ground between
the parties that the Building was owned by Mrs Okosieme and that she was
the Applicant.

INSPECTION

5. Prior to the hearing the Tribunal inspected the Premises and other relevant
parts of the Building. The Tribunal noted the size and layout of the
living/bed room, the various appliances capable of giving off heat and/or
cooking smells and the type of window over the bed. It was also noted
that the window’s mechanism which would allow it to be locked in a
slightly open position was broken. At the request of Mr Okosieme the
Tribunal felt both the boiler and the radiator to ascertain how much heat
each was giving off.

6. The Tribunal also noted the raised shower unit and its various features, as
well as the type of floor and the general layout in the bathroom. The
shower door and screen on one side had been replaced with a curtain to
allow the user a wider gap for entering and exiting from the cubicle.

APPLICANT’S CASE

7. Mr Okosieme explained the Applicant’s position with reference to the
original application and expanded statement of reasons for appeal and the
Respondent’s written response.
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11.

12.

The Applicant did not accept that the boiler produced excess heat, and the
Respondent had not produced any evidence to demonstrate that it did. The
occupier of the Premises also had full control of the boiler. It was not at
all unusual to place a boiler in a kitchen or in other habitable rooms. The
boiler complied with gas safety standards and had been regularly serviced
by British Gas. [t was also not accepted that there was inadequate
ventilation since there was a large window in the room, although it was
accepted that the window’s partial opening mechanism (so that it did not
have to be either closed or fully open) should possibly be repaired.
Although the Applicant considered the existing ventilation to be adequate,
she would not resist the idea of also installing a mechanical ventilation
system.

The Applicant disputed the contention that the shower unit constituted a
hazard. The shower tray was appropriate for the space available, and the
Applicant had in any event replaced part of the screen with a curtain to
make it easier to enter and leave the shower. The step-up was lower than
the step-up to the bath, so Mr Okosieme was unclear how it could
constitute a hazard. He also pointed out that although the measured height
of the tray was 37cm that was only the depth of the ‘lip’ and the actual
standing area of the tray was much lower.

In the Applicant’s view there was no need for a handrail; this would only
be relevant for an elderly or disabled occupier, although the Applicant was
prepared to fix one if required. It was not accepted that there needed to be
heating in the bathroom; the Premises comprised one room with a
shower/bath/toilet area simply partitioned off in the corner. In addition,
the occupier had state that she was not (or was no longer) concerned about
any issues relating to the shower/bath/toilet area; her only concern was the
alleged excess heat in the main part of the room.

The Applicant was also unhappy with the way in which the Respondent
had dealt with this whole matter. The Respondent arrived at the Building
unannounced and found that the Applicant’s contractors were already
working at the Building. From discussions and correspondence with ELH
Associates (Mr and Mrs Okosieme’s company) it should have been clear to
the Respondent that the Applicant was already committed to tackling all of
the hazards specified by them except for one.

Mr Okosieme also submitted that that the Premises were not designed or
suited to be used as a long-term home and that this should be taken into
account in assessing the reasonableness of the Respondent’s stance. The
Premises were also, in his view, probably not worth more than £60,000 and
it was disproportionate to require the Applicant to spend what (according to
his research) would cost about £7,000 in aggregate for relocating the boiler
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and carrying out the works to the shower/bath/toilet area or about £19,000
if each bedsit was provided with its own separate heating,.

There was a debate as to when the Applicant was aware that the
Respondent required works to be done to tackle the boiler issue. Mr
Okosieme said that the Applicant did not realise this until after 2™
February 2011, although he did not appear to be denying that the Applicant
received the Respondent’s letter of 23" December 2010 in which the issue
was set out in both Schedules 1 and 2. Instead he appeared to be
submitting that the letter was double-sided and that the Applicant had not
seen the reference to the boiler issue.

RESPONDENT’S RESPONSE

14.

16.

17.

18.

Mr Sandham for the Respondent said that it was mandatory for the
Respondent to take enforcement action on becoming aware of the existence
of a category 1 hazard. Whilst the Respondent recognised that some
works had been carried out by the Applicant there was still excess heat
caused by the boiler and there was still a trip hazard in the
shower/bath/toilet area, and both of these remained — in the Respondent’s
judgment — category 1 hazards.

. Mr Wallas gave evidence on behalf of the Respondent. He said that,

whilst in principle the boiler was under the control of the occupier of the
Premises, in practice the occupier could not regulate it to her satisfaction
without affecting and annoying the occupiers of the other flats.

Mr Wallas said that there were various sources of heat in the room,
including the refrigerator. He acknowledged that the heat problem was
likely to be worse in the summer but considered that it was also an issue in
the winter. He visited in November when the outside temperature was 7°C
and the radiator was off and it still felt warm in the Premises. In his view
it was unusual for a boiler to be located in a sleeping area.

Mr Wallas conceded that if the location of the boiler constituted a heat
hazard then simply having the boiler only serving the Premises (this being
one of the Respondent’s proposed solutions) would probably not remove
the heat hazard. He also accepted that the compromises offered by the
Applicant (installing a mechanical ventilator and fixing the window’s
partial opening mechanism) would help but he considered that they would
probably only reduce the heat hazard to a high category 2.

Mr Wallas accepted that he was unable to state definitively that the boiler
was a large part of the heat problem (as opposed to other heat sources in the
room that had been identified), and that he could not say what proportion of
the heat emanated from the boiler. He had also not carried out any specific
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20.

21.

22.

23.

monitoring of room temperature. He made the separate point that the
occupier had nowhere to retreat to if the room became too hot.

In relation to the issues identified in respect of the shower/bath/toilet area,
Mr Wallas maintained that, although the installation of the shower curtain
had slightly reduced the level of hazard, a category 1 hazard still existed.
As to whether additionally installing a handrail would suffice, Mr Wallas
considered that this might be an adequate solution in relation to a bath but
not in relation to a small shower unit that had to be stepped out of. He was
satisfied that the best solution, bearing in mind the limitations of what
could be done in the space, was to fit a low profile shower tray.

As regards the proposed cost of dealing with the two category 1 hazards,
Mr Wallas did not necessarily dispute Mr Okosieme’s estimate of how
much it would cost but felt that this was a reasonable amount to be required
to spend.

It was put to Mr Wallas by Mr Okosieme that he should have replied to the
letter sent on behalf of the Applicant requesting clarification as to why the
works were needed. His response was that the Improvement Notice from
the Respondent had already been served by that stage and that it was
therefore too late to be debating the issues. Mr Okosieme dis(Puted this
point, noting that the letter requesting clarification was dated 22" February
2011 and the Improvement Notice was dated 16" March 2011. Mr Wallas
conceded this point.

Mr Sandham emphasised that it was Mr Wallas® professional judgment that
category 1 hazards existed and that, having identified these hazards, the
Respondent had to act. Of the various possible options, the service of an
Improvement Notice seemed the most appropriate; a Hazard Awareness
Notice would not have been sufficient. The Improvement Notice
adequately described the nature of the work needed, and the Respondent
was under no obligation in its Notice to propose a complete solution.
Service of a suspended notice would only have been appropriate if the
Applicant was in the course of doing the work in circumstances where it
was clear that the need to carry out any outstanding works was accepted.

Mr Okosieme had raised the question of whether the cost of the proposed
works was somewhat high compared to the capital value of the Premises
and whether, therefore, the requirement to carry out all of the works was
disproportionate. However, in Mr Sandham’s view, the capital value of
the Premises was less relevant to this question than the rental income.
Despite Mr Okosieme’s suggestion that the occupier paid a rent of £500 per
month, Mr Sandham said that according to information given to Mr Wallas
by the occupier she actually paid £1,000 per month and that therefore the
Applicant might be receiving in the order of £60,000 per year from all five



[image: image7.png]24,

25.

26.

27.

THE LAW

28.

units in aggregate. In this context, the anticipated cost of the works was
not disproportionate to the rental income, especially as it was a one-off cost
(aithough Mr Okosieme countered that, in his view, the relevant rental
income figure was just the rental income derived from the Premises
themselves, not the income from the whole Building).

The Applicant had produced no expert evidence to counter Mr Wallas’
professional judgment. There was a statutory rating system using national
statistics which Mr Wallas was obliged to use, but then he was entitled to
use his professional knowledge and judgment to adjust the figures to take
into account any relevant factors.

Mr Sandham said that Mr Wallas had visited the Premises on a number of
occasions and had spoken to the occupier who had complained about the
excess heat. He and the occupier were in agreement that the boiler was the
main source of the heat; the boiler was drawn upon by the occupiers of all
five units and ran all the time.

Regarding Mr Okosieme’s point that the shower/bath/toilet area was safe
enough for the current occupier, Mr Sandham said that the policy of the
legislation was to make properties suitable for any potential occupier, even
one who was elderly and/or vulnerable.

Mr Sandham referred the Tribunal to the Upper Tribunal (Lands Chamber)
case of Bristol City Council v Aldford Two LLP (2011) UKUT 130, which
contains the following series of statements in the decision of George
Bartlett QC, President: “RPTs, when confronted by cases in which
enforcement action by councils is in issue, should not shy away from
making their own assessment of the hazard and should not treat the figures
given for national averages as compelling. Any such assessment must take
account of those figures, but it must be reached in the light of the evidence
given in relation to the facts of the particular case.  Reasons must of
course be given for if. The tribunal will bring its knowledge and
experience lo bear in evaluating the evidence and reaching its conclusion,
and it will, importantly, bring common sense to bear in the judgement that
it makes.” Mr Sandham commented that he disagreed with this decision
and that, in principle, the national statistics should be treated as compelling.
Noting that decisions of the Upper Tribunal (Lands Chamber) were not
binding on the Tribunal, Mr Sandham invited the Tribunal to reject this
approach.

Section 5(1) of the 2004 Act states: “If a local housing authority consider
that a category I hazard exists on any residential premises, they must take
the appropriate enforcement action in relation to the hazard.”  Section
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30.

31

5(2) lists the various possible enforcement actions, including the service of
an improvement notice under section 11, and section 5(4) states that if two
or more courses of action are available the local housing authority “must
take the course of action which they consider to be the most appropriate of

»

those available 1o them”.

Section 11 of the 2004 Act contains various details in relation to the service
of improvement notices relating to category | hazards.  Section 11(5)
states that “the remedial action required to be taken by the notice (a) musi,
as a minimum, be such as to ensure that the hazard ceases to be a category
I hazard; but (b) may extend beyond such action”.

Part 3 Schedule 1 to the 2004 Act (“Part 3”) deals with appeals relating to
improvement notices. Under paragraph 10(1) of Part 3 “The person on
whom an improvement notice is served may appeal to a residential
property tribunal against the notice”. Under paragraph 15(2) the appeal
“(a) is to be by way of a re-hearing, but (b) may be determined having
regard to matters of which the authority were unaware”, and under
paragraph 15(3) “The tribunal may by order confirm, quash or vary the
improvement notice .

It is common ground between the parties that the Premises are premises in
respect of which an improvement notice can be served if a category 1
hazard exists and an improvement notice is the most appropriate option of
those available. It is also not disputed by the Respondent that the appeal
has been made within the necessary period of 21 days beginning with the
date on which the improvement notice was served.

APPLICATION OF LAW TO FACTS

32.

33.

The Tribunal notes that the Respondent notified the Applicant of its
intention to inspect the Premises, that it duly inspected the Premises and
that (based on its findings at the inspection) it served a hazard warning
letter on the Applicant.  The Respondent offered a meeting but the
Applicant did not take up the offer. Instead there was an exchange of
correspondence and a telephone conversation. An Improvement Notice
was served on 16" March 2011.

The evidence suggests that the Applicant was initially slow to respond to
the Respondent, although this may partialll}( be explained by the fact that
the hazard warning letter was sent on 23" December 2010 and may not
have been seen until early January due to the Christmas break. On the
other hand, the evidence also suggests that the Improvement Notice was
served well after the Respondent received a letter on behalf of the
Applicant requesting clarification of certain points, and it is at least
arguable that the Respondent should have addressed the Applicant’s



[image: image9.png]34.

35.

36.

37.

queries prior to — or instead of — serving the notice. ~ The contrary
argument put by Mr Wallas is that the Applicant could have responded
much earlier and that the letter of 22" February was viewed with suspicion
as essentially a delaying tactic.

It is noted that Mr Wallas assessed the Premises using the Housing Health
and Safety Rating System and that the details of the deficiencies creating or
contributing to each identified hazard and the justifications for adjustments
to the statistical likelihood and spread of harms are set out in his inspection
report. Mr Wallas and the Tribunal between them explained certain
aspects of the rating system to Mr Okosieme and the Tribunal is satisfied
that having identified what he considered to be category 1 hazards Mr
Wallas was entitled — indeed obliged — to use the rating system to assess (or
at the very least to make an initial assessment of) those perceived hazards.
The Tribunal also accepts that Mr Wallas was entitled to make a judgment
concerning possible harm outcomes to the most vulnerable group, in this
case persons over 65 years of age.

In relation to the boiler issue, in the Tribunal’s view the key questions on
the particular facts of this case are not Mr Wallas’ competence to use the
rating system to arrive at the correct score in respect of an identified hazard
but rather (a) to what extent the boiler is in fact creating an ‘excess heat’
hazard and (b) if it is, whether the improvements required by the
Respondent are proportionate and appropriate.

Tt is accepted that Mr Wallas is an experienced environmental health officer
and that he has approached this case conscientiously and in good faith.
However, Mr Wallas conceded at the hearing that he and his colleagues did
not have a large amount of experience of evaluating excess heat as a
hazard. This does not, of course, invalidate his evidence, but on the facts
of the case the Tribunal is not satisfied that there is sufficient evidence that
the boiler is a major and unavoidable source of excess heat.

Mr Wallas himself noted that there are many different sources of heat
within the Premises, and he was unable to state with any certainty how
much of the heat was attributable to the boiler. In principle, the occupier
of the Premises has control of the boiler and can turn it off, and there was
insufficient evidence that the boiler generates sufficient heat to give rise to
a category | hazard. Furthermore, especially as he was unable to show
how much of the heat was attributable to the boiler, Mr Wallas was not — in
the Tribunal’s view — able to state with any certainty whether his proposed
solution would reduce the heat to an acceptable level (assuming that the
current level was unacceptable) nor that the Applicant’s alternative solution
would fail to reduce the heat to such a level.
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39.

40.

41.

Therefore, whilst service of an Improvement Notice would seem in
principle to be the most appropriate course of action if indeed a category 1
excess heat hazard exists, the Respondent has not shown to the Tribunal’s
satisfaction that the particular proposed improvements contained in the
Notice would be likely to alleviate the hazard or that — even if they would
alleviate the hazard — they are a proportionate and appropriate way to
alleviate the hazard given the potential cost and inconvenience and the
availability of possible alternative solutions which would be cheaper and
more convenient.

Whilst agreeing that it is poor practice to locate a boiler in an individual
dwelling where that boiler serves a common heating system, given the lack
of information available the Tribunal does not consider that this element of
the Notice can be allowed to stand and nor does it feel that it can with any
confidence vary the Notice to require the carrying out of alternative works
to tackle the perceived excess heat issue. Nevertheless, as the Respondent
considers that a category 1 hazard exists, it will continue to have a statutory
duty to take appropriate action unless it changes its view, and therefore it
will now have to consider what alternative action if any it should take.

The Tribunal notes that Counsel for the Respondent has invited it not to
follow the decision of the Upper Tribunal (Lands Chamber) in the case of
Bristol City Council v Aldford Two LLP, specifically as regards the
comments of George Bartlett QC on the role of the residential property
tribunal. The Tribunal considers it preferable not to pass judgment on
decisions of the Upper Tribunal (Lands Chamber) unless it is unavoidable,
and it seems to the Tribunal that it is avoidable in this case. The issue in
this case is not whether the Tribunal should “treat the figures given for
national averages as compelling”. Instead there are two separate issues,
one arising prior to applying the national figures and one arising after they
have been applied. The first issue is whether — assuming that there is
excess heat — the Respondent has correctly identified the extent to which
the boiler is the source. The second issue — in large part connected to the
Respondent’s success or otherwise in identifying the heat source — is
whether the proposed solution is appropriate.

As regards the shower/bath/toilet area, one of the issues raised was the lack
of heating in that area. At the hearing Mr Wallas conceded that this was
considered to be the least important of the issues, and the Tribunal
considers that it is a point that has little merit. Having seen the Premises
(albeit in the Spring), the Tribunal does not consider it credible that the
main part of the room could be subject to a category 1 ‘excess heat’ hazard
whilst at the same time the partitioned-off shower/bath/toilet area was
subject to a category 1 hazard by virtue of not having its own separate
heating. Paragraph 3.3 of Schedule 2 to the Improvement Notice should
therefore be deleted.
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43.

However, the Tribunal has considerably more sympathy with the
Respondent’s main concerns in relation to the shower/bath/toilet area. The
Tribunal accepts that the small size of the shower cubicle, the big step-up
that is required to exit the shower, the lack of a handrail, the hard nature of
the floor surface and the likelihood that the shower curtain will fail to
prevent water from the shower spraying onto the floor and causing it to
become slippery all lead to the conclusion that the shower area constitutes a
potential hazard, even for someone who is not elderly and/or vuinerable.
The fact that the current occupier appears not to want any work done to the
shower does not by itself mean that there is no hazard, especially as the
Respondent’s duty also extends to future occupiers.

The Respondent’s approach in relation to the main shower issue seems to
have been logical and sensible and the Tribunal has no reason on the
evidence to doubt that it has correctly used the rating system and then
applied its judgment professionally to arrive at a hazard category.
Paragraphs 3.1 and 3.2 of Schedule 2 to the Improvement Notice should
therefore be confirmed as currently drawn.

DETERMINATION

44.

45.

The Improvement Notice is hereby varied by the deletion of paragraphs
2.1, 2.2 and 3.3 of Schedule 2 so that it now reads as follows:-

“HAZARD 19 — FALLS ASSOCIATED WITH BATHS ETC

3.1 Fit a low profile shower tray of dimensions 600mm x 900mm with a
maximum height of 150mm. Fit a suitable low profile shower frap io the
shower ray. Fitl the shower tray to limit the height of the tray (from
bathroom floor level) to the minimum height possible.

3.2 Fit a sliding shower enclosure door with the opening away from the wc
pan, on the 900mm side. Fit a fixed shower screen al the 600mm end,
adjacent to the wash hand basin. Repair and renew any defective wall tiles
and floor covering to match existing. Connect up to hot and cold supply
and waste. Leave waltertight and in good working order.”

The Applicant also made an application for reimbursement by the
Respondent of its application and hearing fees under paragraph 50 of The
Residential Property Tribunal Procedures and Fees (England) Regulations
2011.  Whilst the Tribunal has decided to vary the Improvement Notice in
part and whilst arguably the Respondent could have addressed the issues
raised on the Applicant’s behalf in the letter dated 22™ February 2011, the
Tribunal has also confirmed the Improvement Notice in part and is not
making a determination that no excess heat hazard exists. In addition, it is
arguable that the Applicant should have responded more promptly and
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Looking at everything in the round, the Tribunal does not consider that it
would be fair on the Respondent to require it to contribute towards the
Applicant’s application fee or hearing fee and therefore no order 1s made
for the reimbursement of these fees by the Respondent.

46. No other cost applications were made.

CHAIRMAN.. V. .2 ..
Mr P Korn

14" July 2011





