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Introduction

1. This Application by the Applicants/Freeholder is made under the 2004 Act and is an appeal against an improvement notice dated 20th September 2010.
2. The improvement notice was served under S.11 of the 2004 Act. The residential property on which a category 1 hazard existed was stated to be the Premises. The nature of the hazard, and the deficiency giving rise to the hazard, were stated to be excess cold.

3. The nature of the remedial action required to be taken was stated to be to undertake any one of three heating packages set out in the notice in order to achieve temperatures of 21°C in living rooms and bed sitting rooms, 18°C in bedrooms, 22°C in bathrooms, 18°C in kitchens and 16°C in common parts.

4. The grounds of the application were:
· That the fitting of internal wall insulation would reduce already small rooms even further. 
· Insulation on stairwells would reduce the width of escape routes.
· Insulation to shower rooms would render them virtually unusable.
· It would not be practicable to install separate metering to all units of accommodation.
· It would not be viable to have single room bedsits heated by a gas central heating system and that electrical heating would be better.
· Financial hardship would ensue if the requirements of the notice had to be implemented.
5. The 2004 Act
The material parts of the 2004 Act are as follows:

5
Category 1 hazards: general duty to take enforcement action 

(1) If a local housing authority consider that a category 1 hazard exists on any residential premises, they must take the appropriate enforcement action in relation to the hazard. 

(2) In subsection (1) “the appropriate enforcement action” means whichever of the following courses of action is indicated by subsection (3) or (4)— 

(a) serving an improvement notice under section 11; 

(b) making a prohibition order under section 20; 

(c) serving a hazard awareness notice under section 28; 

(d) taking emergency remedial action under section 40; 

(e) making an emergency prohibition order under section 43; 

(f) making a demolition order under subsection (1) or (2) of section 265 of the Housing Act 1985 (c. 68); 

(g) declaring the area in which the premises concerned are situated to be a clearance area by virtue of section 289(2) of that Act. 

(3) If only one course of action within subsection (2) is available to the authority in relation to the hazard, they must take that course of action. 

(4) If two or more courses of action within subsection (2) are available to the authority in relation to the hazard, they must take the course of action which they consider to be the most appropriate of those available to them. 

(5) The taking by the authority of a course of action within subsection (2) does not prevent subsection (1) from requiring them to take in relation to the same hazard— 

(a) either the same course of action again or another such course of action, if they consider that the action taken by them so far has not proved satisfactory, or 

(b) another such course of action, where the first course of action is that mentioned in subsection (2)(g) and their eventual decision under section 289(2F) of the Housing Act 1985 means that the premises concerned are not to be included in a clearance area. 

(6) To determine whether a course of action mentioned in any of paragraphs (a) to (g) of subsection (2) is “available” to the authority in relation to the hazard, see the provision mentioned in that paragraph. 

(7) Section 6 applies for the purposes of this section.
7 
Category 2 hazards: powers to take enforcement action 

(1) The provisions mentioned in subsection (2) confer power on a local housing authority to take particular kinds of enforcement action in cases where they consider that a category 2 hazard exists on residential premises. 

(2) The provisions are— 

(a) section 12 (power to serve an improvement notice), 

(b) section 21 (power to make a prohibition order), 

(c) section 29 (power to serve a hazard awareness notice), 

(d) section 265(3) and (4) of the Housing Act 1985 (power to make a demolition order), and 

(e) section 289(2ZB) of that Act (power to make a slum clearance declaration). 

(3) The taking by the authority of one of those kinds of enforcement action in relation to a particular category 2 hazard does not prevent them from taking either— 

(a) the same kind of action again, or 

(b) a different kind of enforcement action, 

in relation to the hazard, where they consider that the action taken by them so far has not proved satisfactory.

11 Improvement notices relating to category 1 hazards: duty of authority to serve noticeE+W
This section has no associated Explanatory Notes

(1)If—

(a)the local housing authority are satisfied that a category 1 hazard exists on any residential premises, and

(b)no management order is in force in relation to the premises under Chapter 1 or 2 of Part 4,

serving an improvement notice under this section in respect of the hazard is a course of action available to the authority in relation to the hazard for the purposes of section 5 (category 1 hazards: general duty to take enforcement action).

(2)An improvement notice under this section is a notice requiring the person on whom it is served to take such remedial action in respect of the hazard concerned as is specified in the notice in accordance with subsections (3) to (5) and section 13.

(3)The notice may require remedial action to be taken in relation to the following premises—

(a)if the residential premises on which the hazard exists are a dwelling or HMO which is not a flat, it may require such action to be taken in relation to the dwelling or HMO;

(b)if those premises are one or more flats, it may require such action to be taken in relation to the building containing the flat or flats (or any part of the building) or any external common parts;

(c)if those premises are the common parts of a building containing one or more flats, it may require such action to be taken in relation to the building (or any part of the building) or any external common parts.

Paragraphs (b) and (c) are subject to subsection (4).

(4)The notice may not, by virtue of subsection (3)(b) or (c), require any remedial action to be taken in relation to any part of the building or its external common parts that is not included in any residential premises on which the hazard exists, unless the authority are satisfied—

(a)that the deficiency from which the hazard arises is situated there, and

(b)that it is necessary for the action to be so taken in order to protect the health or safety of any actual or potential occupiers of one or more of the flats.

(5)The remedial action required to be taken by the notice —

(a)must, as a minimum, be such as to ensure that the hazard ceases to be a category 1 hazard; but

(b)may extend beyond such action.

(6)An improvement notice under this section may relate to more than one category 1 hazard on the same premises or in the same building containing one or more flats.

(7)The operation of an improvement notice under this section may be suspended in accordance with section 14.

(8)In this Part “remedial action”, in relation to a hazard, means action (whether in the form of carrying out works or otherwise) which, in the opinion of the local housing authority, will remove or reduce the hazard.

49 Power to charge for certain enforcement action 

(1) A local housing authority may make such reasonable charge as they consider appropriate as a means of recovering certain administrative and other expenses incurred by them in— 

(a) serving an improvement notice under section 11 or 12; 

(b) making a prohibition order under section 20 or 21; 

(c) serving a hazard awareness notice under section 28 or 29; 

(d) taking emergency remedial action under section 40; 

(e) making an emergency prohibition order under section 43; or 

(f) making a demolition order under section 265 of the Housing Act 1985 (c. 68).
(2) The expenses are, in the case of the service of an improvement notice or a hazard awareness notice, the expenses incurred in— 

(a) determining whether to serve the notice, 

(b) identifying any action to be specified in the notice, and 

(c) serving the notice.
(3) The expenses are, in the case of emergency remedial action under section 40, the expenses incurred in— 

(a) determining whether to take such action, and 

(b) serving the notice required by subsection (7) of that section.
(4) The expenses are, in the case of a prohibition order under section 20 or 21 of this Act, an emergency prohibition order under section 43 or a demolition order under section 265 of the Housing Act 1985, the expenses incurred in— 

(a) determining whether to make the order, and 

(b) serving copies of the order on persons as owners of premises.
(5) A local housing authority may make such reasonable charge as they consider appropriate as a means of recovering expenses incurred by them in— 

(a) carrying out any review under section 17 or 26, or 

(b) serving copies of the authority’s decision on such a review.
(6) The amount of the charge may not exceed such amount as is specified by order of the appropriate national authority. 

(7) Where a tribunal allows an appeal against the underlying notice or order mentioned in subsection (1), it may make such order as it considers appropriate reducing, quashing, or requiring the repayment of, any charge under this section made in respect of the notice or order. 

50 Recovery of charge under section 49 

(1) This section relates to the recovery by a local housing authority of a charge made by them under section 49. 
(2) In the case of— 

(a) an improvement notice under section 11 or 12, or 

(b) a hazard awareness notice under section 28 or 29, 

the charge may be recovered from the person on whom the notice is served.
(3) In the case of emergency remedial action under section 40, the charge may be recovered from the person served with the notice required by subsection (7) of that section. 
(4) In the case of— 

(a) a prohibition order under section 20 or 21, 

(b) an emergency prohibition order under section 43, or 

(c) a demolition order under section 265 of the Housing Act 1985 (c. 68), 

the charge may be recovered from any person on whom a copy of the order is served as an owner of the premises.
(5) A demand for payment of the charge must be served on the person from whom the authority seek to recover it.
(6) The demand becomes operative, if no appeal is brought against the underlying notice or order, at the end of the period of 21 days beginning with the date of service of the demand.
(7) If such an appeal is brought and a decision is given on the appeal which confirms the underlying notice or order, the demand becomes operative at the time when— 

(a) the period within which an appeal to the Lands Tribunal may be brought expires without such an appeal having been brought, or 

(b) a decision is given on such an appeal which confirms the notice or order. 
(8) For the purposes of subsection (7)— 

(a) the withdrawal of an appeal has the same effect as a decision which confirms the notice or order, and 

(b) references to a decision which confirms the notice or order are to a decision which confirms it with or without variation.
(9) As from the time when the demand becomes operative, the sum recoverable by the authority is, until recovered, a charge on the premises concerned.
(10) The charge takes effect at that time as a legal charge which is a local land charge. 
(11) For the purpose of enforcing the charge the authority have the same powers and remedies under the Law of Property Act 1925 (c. 20) and otherwise as if they were mortgagees by deed having powers of sale and lease, of accepting surrenders of leases and of appointing a receiver.
(12) The power of appointing a receiver is exercisable at any time after the end of the period of one month beginning with the date on which the charge takes effect.
(13) The appropriate national authority may by regulations prescribe the form of, and the particulars to be contained in, a demand for payment of any charge under section 49.

SCHEDULE 1

E+WProcedure and appeals relating to improvement notices 
Part 3 

E+WAppeals relating to improvement notices

Appeal against improvement noticeE+W
10(1)The person on whom an improvement notice is served may appeal to a residential property tribunal against the notice.E+W
(2)Paragraphs 11 and 12 set out two specific grounds on which an appeal may be made under this paragraph, but they do not affect the generality of sub-paragraph (1).

Powers of residential property tribunal on appeal under paragraph 10E+W
15(1)This paragraph applies to an appeal to a residential property tribunal under paragraph 10.E+W
(2)The appeal—

(a)is to be by way of a re-hearing, but

(b)may be determined having regard to matters of which the authority were unaware.

(3)The tribunal may by order confirm, quash or vary the improvement notice.

(4)Paragraphs 16 and 17 make special provision in connection with the grounds of appeal set out in paragraphs 11 and 12.
Inspection 
6. The Tribunal inspected the property prior to the hearing in the presence of the parties. The property is a detached house built circa 1900 converted into four self contained flats and three bedsits that use common bathroom facilities. The accommodation is laid out on four floors. There is a self-contained, one bedroom flat formed in the roof space, two bed sitting rooms with shower en suite on the first floor, with a further first floor bedsitting room with use of communal bathroom/WC. There are three bed sitting rooms with a communal shower/WC on the ground floor and a self-contained flat with bathroom/WC at lower ground floor level. Outside at the rear is a communal utility room with a washing machine. There is a gas supply to the property and gas water heating is installed in three flats. The top floor flat has recently been provided with a new gas heated central heating boiler, which also provides hot water. The exterior of the property was considered to be only in fair condition.  The communal ways were clean but lacked any heating. The basement and ground floor flats were in poor condition and the Tribunal was told that these were awaiting refurbishment following the Tribunals decision on the Applicants appeal against the improvement notice.
Applicants/Freeholders’ statement and evidence.
7. The Applicants/Freeholder had sent a letter to the Tribunal, which set out their grounds of appeal as stated in paragraph 4 above. At the hearing they expanded upon the grounds of appeal and also made the following additional points:
a)  Their tenants were completely satisfied with the heating in their units of accommodation and had sent a petition to the Council confirming this point.
b)  The Applicants/Freeholder believed that the existing heating was adequate.
c)  The Applicants/Freeholder felt that they had been treated very unfairly and that the Premises were very good and met all the standards to be expected of a decent property offering this kind of accommodation.
d)  The proposals to eradicate the excess cold as set out in the notice would be economically unviable and would cause the Applicants to have to sell the property.
e)  The proposals if implemented would result in the rents being pushed up to prohibited levels.

Statement in response from Respondent/Council and its evidence.
8. The Respondent/Council stated that they had inspected the property in February 2010 as part of a routine inspection in connection with HMO licensing and compliance with licence conditions. The inspection revealed that the property had inadequate heating and the case officer, Mr Freeman wrote to the freeholder detailing the works that were required to comply with the HMO licensing conditions and the housing health and safety rating system.
9. In March 2010 Mr Freeman had spoken with the freeholder in connection with the excess cold that existed at the premises and confirmed a further appointment to meet in April 2010. On that day Mr Freeman visited the property with a colleague and met with the freeholder and discussed a number of options and the preferences of the freeholders for electrical heating.
10. On 28 June 2010 the Council wrote to the freeholder giving notice of intended entry under S.239 of the Housing Act 2004. The notice advised the freeholders and tenants that the Council would be inspecting the premises on 26 July 2010 accompanied by an energy expert with a view to a report being prepared as to what options were available to reduce the excess cold. Mr Rose, the expert, duly prepared his report and this confirmed the existence of a category 1 hazard and set out three options to reduce the excess cold to an acceptable level. 

11. Option 1 involved the installation of gas central heating boilers to all units. Option 2 involved gas boilers to the basement and top floor flats with internal insulation to the remaining units. Option 3 involved a combination of storage heating to the basement and top floor flats, internal wall insulation to all units, off peak electric heating to the remaining units with insulation to roof pitches and heating to the common parts. 
12. On 9 August 2010 the Council wrote to the freeholder listing the three options to deal with the excess cold. The letter indicated that if the Council did not hear further then they would arrange for a S.11 improvement notice under the Housing Act 2004 to be served on the freeholders. 
13. The Council heard nothing further from the freeholders in consequence of this letter and accordingly on 20 September 2010 they served a S.11 improvement notice under the provisions of the Housing Act 2004. Copies were sent to all interested parties. The notice required that the work start by no later than 20 December 2010. 
14. On 10 January 2011 Mr Freeman called at the property and met with one of the freeholders. The freeholder accepted that the works had not yet commenced but would be starting next week. On 18 January 2011 Mr Freeman again contacted one of the freeholders to ascertain progress and at that time Mr Freeman indicated that the Council would accept category B rated boilers rather than the more expensive A rated boilers.
15.  On 7 February 2011 Mr Freeman had written to the freeholder asking that before any work was undertaken that details be provided so that the Council could ensure that the works would meet with the requirements of the notice. In his letter the Council again outlined various options one of which included the making of a late appeal to the Residential Property Tribunal.
16. On 28 March 2011 the Residential Property Tribunal informed the Council that they had received a late appeal against the notice dated 20 September 2010. The Tribunal asked if the Council objected to a late appeal being entered. The Council confirmed that it had no objection.
17. At the hearing the Council reiterated that Mr Rose, an energy efficiency consultant with 20 years of experience, carried out the HHSRS rating on 26th July 2010. The rating identified a category 1 hazard in relation to excess cold, which had not been challenged by the Applicants. Accordingly in accordance with its statutory duty the Respondent/Council had served an improvement notice on the Applicants/Freeholder on or about the 20th September 2010. 
18. The Respondent/Council commented on the matters referred to in the Applicants/Freeholders’ statement as follows:
a) Option 1 of the S.11 notice does not require any internal insulation to external walls. The only insulation required is insulation of the roof space above the attic flat which does not reduce the size of the living accommodation. 
b) Option two of the S.11 notice does not require internal wall insulation of the external walls in the basement flat or the attic flat. 
c) There is no requirement for the external walls to the common areas to be insulated. 
d) Generally, whilst it is accepted that there would be some reduction of floor area if the external walls were insulated internally, the rooms in question are generally larger than normal for this region and the provision of internal insulation would not make them unsuitable for occupation.
e) The notice does not require the insulation of any walls in the stairwells.
f) The notice specifies each unit of living accommodation has its own gas-condensing boiler. As long as the boiler is a room-sealed appliance and is adequately rated then it is not accepted that the boiler would operate inefficiently.

Consideration

19. The sole issue before the Tribunal was the question of excess cold. The Tribunal noted that there had been two assessments of the subject property in relation to the existence of excess cold. Mr Freeman had carried out the first on behalf of the Council   and the second by Mr Rose an independent heating consultant. Both assessments had demonstrated the existence of excess cold indicating a category 1 hazard. Both Mr Freeman and Mr Rose gave evidence confirming that their assessments had been made by reference to the HHSRS latest operating guidance. Neither was in any doubt that a category 1 hazard existed. The Tribunal noted that the Applicants had led no evidence challenging this assessment. Their objections centered on the remedial works proposed by the Council and the cost of these works.
20. The Council’s evidence, again unchallenged, was that the costs of providing a separate boiler to each unit of accommodation would be in the region of £20,000 or approximately £3,000 per unit. The Applicants says that this expenditure will be reflected in the rents of the accommodation, which will be increased to an unviable level. Whilst the Tribunal can understand that the Applicants wish to provide low-cost housing, the financial profile of the Applicants is not a valid ground of appeal.
21. The Tribunal heard evidence that Mr Rose had evaluated the costs of a number of different options with regard to reducing the risk to include off-peak electric heaters and the combination of storage heating and increased insulation in the roof of the property. The costs of these alternative options were likely to be higher than the installation of gas central heating. The Tribunal accepts that all three options contained in the notice may well be expensive to implement, but as a category 1 hazard has been identified then the Council are obliged to take action to remove the risk. Once a valid category 1 notice exists the issue for the Tribunal is whether the remedial work is reasonable and proportionate.
22. On balance the Tribunal is satisfied that the Council has properly investigated the options available and that the works set out in the improvement notice are both reasonable and proportionate having regard to the age and construction of the building.
23. The Tribunal further noted that the report produced by Mr Rose contains a significant amount of detail and seeks to evaluate a number of different proposals for each of the seven units of accommodation. No part of the report or its findings have been challenged by the Applicants other than on the grounds of excessive cost or the likely loss of room space. The Tribunal is not persuaded that the installation of a gas boiler in each of the units will have the effect of reducing significantly the room areas and rejects this ground of appeal. It is possible that options 2 and 3 might reduce the area.
24. The Tribunal accepts the submissions of the Applicants that options 2 and 3 contained in the notice are not cost effective involving as they do extensive works to both the exterior and interior of the building.  The Applicants had also commissioned a report, which concluded that the likely costs of these options could be in the region of £42,000.
The Tribunal noted that the majority of the units of accommodation have recently been refurbished with the installation of new kitchens and in these circumstances the Tribunal considers that it is not reasonable to require added insulation to these units at this stage. It is also clear to the Tribunal that the Applicants have no appetite for carrying out options two or three. Instead their preference appears to be the installation of one central gas-fired boiler serving all of the units of accommodation with infrared sensors which would have the effect of turning off radiators in unoccupied rooms.
25. The Tribunal heard evidence that since the serving of the improvement notice the Applicants had completed the redecoration and refurbishment of the top floor flat.  A new gas boiler now served that flat and insulation had been inserted into the roof space. The Tribunal noted that the Council accepted that this flat was now compliant and should be removed from the effect of the improvement notice.
The Tribunals Findings 
26.  The Tribunal finds that:
a. A category 1 hazard exists in respect of excess cold at the subject property.
b. The parties agree that the new gas fired boiler installed in flat 7 together with additional insulation in the loft is such that flat 7 is now fully compliant.
c. Option 1 set out in the challenged notice will remove the category 1 hazard found to exist at the property and is proportionate and reasonable. 
d. The costs of implementing options 2 & 3 are disproportionate and unreasonably high.

The Tribunal’s decision

27. The Tribunal varies the improvement notice dated the 20th September 2010 as follows:
a. The deletion of all references to Options 2 & 3.
b. The substitution of category B rated boilers in Option 1 for category A boilers.
c. The time limits of the notice set out in paragraph 4 thereof shall be to begin the specified works by the 8th November 2011 and to complete them within three months of that date.

Costs 

28. Mr Freeman confirmed that the Council had made no claim for costs under S.49 and 50 of the 2004 Act and therefore The Tribunal makes no order as to costs.
Recommendation

29. The Tribunal noted the Respondent/Council would not be adverse to the Category 1 deficiencies being removed by the installation of one gas fired boiler serving all units of accommodation. If this option is one that the Appellants wish to pursue then it is recommended that they make early contact with the Council to discuss the improvement notice being varied by consent, to accommodate this course of action. In the alternative the deficiencies may be capable of being cured by alternative, possibly less expensive heating solutions, and the Appellants may wish to explore with the Council other ways of eradicating the excess cold hazard.  

Dated     22nd August 2011
Signed    .................................................

Robert Wilson.

(Chairman)

A Member of the Tribunal appointed by the Lord Chancellor
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