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DECISION
Introduction

1. This case involves an Application made on 10th May 2011 by the London Borough of Croydon (“the Applicant”).  The Application is for a Rent Repayment Order by the Applicant local housing authority (pursuant to Section 73(5) of the Housing Act 2004 (“the Act”).  The Application is made against Mr Sadrundin Bhatia (“the Respondent”) and is in respect of the property at 26 Harcourt Road, Thornton Heath, Surrey CR7 6BU (“the Property”).

2. A hearing of the Application took place on 22nd July 2011.  On that occasion the Tribunal heard oral evidence from both Mr D Stubbs (an Enforcement Officer of the Applicant’s HMO Team) and Mrs C Woolnough (the HMO Team Leader).  The Tribunal also heard evidence from both Respondent and his wife Mrs Bhatia.  Both parties had in addition submitted written evidence to the Tribunal.  It is proposed to summarise the parties respective cases and thereafter to give the Tribunal’s determination in respect of the Application.

The Applicant’s Case
3. Mr Stubbs on behalf of the Applicant told the Tribunal that the property comprises a three storey end of terrace house which from 11th March 2010 until the 10th March 2011 was housing six tenants all of whom were being paid Housing Benefit by the Applicant.  The property is a three storey end of terrace house and given the circumstances of the occupation, it required a house in multiple occupation licence.  There was no such licence in force during the period of this occupation and accordingly an offence was committed under the Act.  It appeared that the tenancy agreements with the various tenants had been made, as to five of the tenants with a company called Caridon Property Services and a sixth tenancy agreement was made with a company called Ace Management Services UK Limited.  In fact these companies are respectively described in the various agreements as the landlord’s agent and the landlord is given as the Respondent.  Given that there was no licence in operation during this period, the Applicant served a Notice pursuant to Section 73 upon the Respondent (the Respondent being the freehold owner of the property) seeking to recover a sum of £26,688.54p in respect of Housing Benefit alleged to have been paid to him as the “appropriate person” for the purposes of the Act.  Mr Stubbs accepted before the Tribunal that this figure may have to be adjusted because by virtue of Section 74(8)(a) the cut off point would have been the period of 12 months ending with the date of the Notice of intended proceedings and thus being 7th June 2010 to 6th March 2011.

4. Mr Stubbs went on to tell the Tribunal that given that a criminal offence is committed by the failure properly to licence a property in such circumstances the Applicant brought criminal proceedings against both the Respondent and the two companies mentioned.  At the hearing of this matter Ace Management UK Limited pleaded guilty, and in the circumstances the proceedings were not pursued against either the Respondent or the other company.  Ace was fined and ordered to pay various other costs totalling £4,381.50p in all on 8th April 2011.

5. In order to recover the Housing Benefit paid during the period when the property lacked a licence, this Application for a rent repayment Order was made before the Tribunal.  By virtue of Section 73(5) of the Act it is provided that:

“If –

(a)
an Application in respect of an HMO is made to a Residential Property Tribunal by the local housing authority or an occupier of part of the HMO, and

(b)
the Tribunal is satisfied as to the matters mentioned in sub-section (6) or (8), 


The Tribunal make an order (“a rent repayment order”) requiring the appropriate person to pay to the Applicant such amount in respect of the Housing Benefit paid as mentioned in sub-section (6)(b) specified in the order (see Section 74(2) to (8)).”
6. In addition Section 73(6) of the Act provides:


“If the application is made by the local housing authority, the Tribunal must be satisfied as to the following matters –


(a)
that, at any time, within the period of 12 months ending with the date of the notice of intended proceedings required by sub-section (7), the appropriate person has committed an offence under Section 72(1) in relation to the HMO (whether or not he has been charged or convicted), 


(b)
that Housing Benefit has been paid (to any person) in respect of periodical payments payable in connection with the occupation of a part or parts of the HMO during any period during which it appears to the Tribunal that such an offence was being committed, and


(c)
that the requirements of sub-section (7) have been complied with in relation to the application.”
7. The definition of the expression “the appropriate person” appears at Section 73(10) of the Act, which provides:


“In this section –



“The appropriate person”, in relation to any payment of Housing Benefit or periodical payment payable in connection with occupation of a part of an HMO, means the person who at the time of the payment was entitled to receive on his own account periodical payments payable in connection with such occupation”.
8. In short, the Applicant’s case is that the upshot of these rather convoluted statutory provisions is that the Respondent was “the appropriate person” for the purposes of the Act, because he was the person who was “entitled to receive on his own account” the Housing Benefit which was paid in this case.

The Respondent’s Case
9. The Tribunal heard from both the Respondent and his wife.  In the main, Mrs Bhatia spoke on behalf of her husband.  The Respondent was born in Uganda and came to this country when he was 11 years old.  Although he went to school for some four years he left without being able to write English at all and although he can read a little his understanding of written English is not complete.  At home he told the Tribunal the family speaks Gujarati.  It is his wife who has drafted the written evidence which has gone before the Tribunal and he has signed the documents.  Mrs Bhatia told the Tribunal that she can both read and write but that she missed a lot of school and also does not have a perfect grasp of written English.

10. The Tribunal were told that the Respondent purchased this property in 1985 and lived there until approximately 1987.  In 1987 he and his wife married and the family moved to Swindon.  The property was initially let by a company called South London Properties and, as understood by the Tribunal this continued for some years.  Difficulties had commenced with the property when, in approximately 2008 it was discovered that the property was being misused and that more people were living there than should have been.  They were not receiving the appropriate rent and because the matters had developed he and his wife terminated the agency and “closed down” the property.  Thereafter it remained vacant for about 9 months whilst they carried out work at the property.  A loft extension or conversion was carried out and the idea was to let the property in due course as a whole house and also have it in a condition where, if the situation required it, it could be converted into two flats and a studio and let to three separate tenants.  However this latter course would have required further works so as to provide separate entrances for the three units, and this had not yet occurred.

11. Mrs Bhatia told the Tribunal that Ace Management UK Limited had apparently noticed the work being carried out at the property and had approached them with a proposal.  The proposal was that the Respondent should enter into a tenancy agreement with Ace, that the company would be his tenant and would pay a rent of £1,600 per month.  They told the Tribunal that they stipulated that the property if in turn let by Ace should only be to one family and used as a family house – particularly given the difficulties they had experienced in the past.  They never intended the property to be used for multiple occupation and indeed had this been the case they would specifically have converted the property so as to enable this and would have applied to the Applicant direct so that they could obtain Council or other tenants; there would have been no need to go through any agents.  Had they not been approached by Ace, they would simply have let the property themselves as a single unit and in due course would have pursued the planning application for conversion of the property into three separate flats as mentioned above.

12. At the time this approach was made by Ace to the couple they were undergoing some considerable domestic stress.  It is not necessary to get into the details in this regard but a daughter of the family had been a witness to an extremely violent attack and had herself been subject to much harassment.  This was causing the family much strain and the proposal from Ace appeared to be a problem free way of relieving themselves of some pressure.  They told the Tribunal that the company’s presentational skills were very polished, they were shown a portfolio of other properties of which the company was a tenant and they were assured that the company would always deal directly with them.  On this basis they signed an agreement which they understood made Ace their tenants.

13. That agreement, which appears at page 10 of a bundle prepared for use at the hearing, is a curious document.  It is headed “Assured Shorthold Tenancy Agreement”, it has all the trappings of a tenancy agreement and speaks of “the landlord” and “the tenant” throughout.  It indeed stipulates that a rent of £1,600 per month will be paid pursuant to the Agreement and the obligation to pay this rent, by virtue of Clause 4 of the Agreement is upon “the tenant”.  The Agreement ends (at page 15 in the bundle) with:


“The landlord hereby agrees to let the property and the tenant hereby agrees to take the part for the rent and term in accordance with the conditions stated within this Agreement.”
14. There is thus good reason for the Respondent and his wife, as they told the Tribunal, thinking this was indeed a tenancy agreement corresponding to the proposal which had been made to them.  However, on closer examination, although there are references to the tenant throughout the Agreement and although the concluding paragraph is expressed to encapsulate the agreement between the landlord and the tenant, no tenant is identified in the Agreement.  In the recitals at the beginning of this tenancy Agreement it is the Respondent who is named as “the landlord”.  Underneath this Ace Management Services Limited appears under the heading “the agent”.  As indicated, no tenant is identified in these recitals.  The terms and conditions at Clause 1.2 state that “this Agreement is for the letting of all types of residential accommodation” and Clause 1.3 states that “this Agreement is an assured shorthold tenancy ...”.

15. Notwithstanding all these conflicting provisions, the Agreement is signed at its end by the Respondent as landlord and by a Mr “J Patel” under whose name appears “signed by the Managing Agent(s)”.

16. After having signed this document which describes itself as an “assured shorthold tenancy agreement” Mr and Mrs Bhatia told the Tribunal that initially they started receiving £1,600 per month but that the payments became partial and intermittent thereafter.  They received a phone call from the Applicant in early October 2011 to the effect that the property was being used for multiple occupation and immediately spoke to a Mr Abbas with whom they had been dealing and who now told them that the company Caridon Property Limited was involved with the property and that this was one of the agents that had been used by Ace to let the house.  The relationship between these two companies was obscure.  It appeared that they traded from the same premises although there were different directors.  At the hearing some evidence of the payments received into the Respondent’s bank account was produced demonstrating that he had never received “periodical payments” equivalent to the Housing Benefit which was being paid.  The upshot of the Respondent’s evidence and that of his wife was that they had never wished this property to be used for multiple occupation and indeed specifically wished to avoid the difficulties which had occurred in the past.  They always regarded Ace as the tenant of the property who would, as was represented to them, be liable to pay them rent.

The findings of the Tribunal
17. It seems to the Tribunal that the finding in this case will turn to some extent on the actual findings in relation to the evidence given by on behalf of the Respondent, and also upon a proper construction of the statutory provisions referred to above.

18. Dealing with the actual evidence first, the issue arises as to whether or not the Tribunal found the Respondent and his wife to be credible witnesses.  On balance, the Tribunal answers this question in the affirmative.  Both the Respondent and especially his wife, seemed to the Tribunal to be telling the truth.  The Tribunal came to this conclusion partly on the basis of their demeanour but also because their account rang true objectively.  They had had problems in the past with this property, they were undergoing domestic stress at the time of the approach by Ace, and the proposal put to them seemed to be a worthwhile and sensible way of proceeding with a guaranteed income.  They stipulated that the property should be used as a family unit only, it was equipped only for this purpose, and the Respondent signed an Agreement which was headed and had all the trappings of an assured shorthold tenancy with Ace, which is precisely what he was told was to be the position.  The Tribunal takes into account that his spoken English is poor and his understanding of written English is partial.  There was also evidence from the Respondents, not disputed by the Applicant, that some 30 to 40 Applications for HMO licences had been made by Ace or Caridon arising out of the prosecution.  Accordingly the Respondent had not been the only party affected by the manner in which they had done business.  In essence, the Respondent and his wife told the Tribunal that they had been tricked by Ace and that Ace had not followed the terms of their agreement.  On the evidence before the Tribunal the Tribunal accepts this account.

19. In the light of this factual finding, what is the legal consequence?  It seems to the Tribunal that the Respondent is justified in saying that so far as he was concerned Ace was not acting as his agent.  Throughout he understood himself to be making an agreement with Ace as his tenant as suggested by the Agreement he signed.  Moreover, he had never entered into any agreement with Caridon Property Limited, which was a company he had no knowledge of until these proceedings arose.  Caridon Property company is in fact the company which received the Housing Benefit in respect of five of the six agreements and the Respondent never appointed that company as his agent – nor is there any evidence to suggest otherwise.  Both these companies, without any authority at all from the Respondent, (as the Tribunal finds) made application to the Applicant for Housing Benefit and received that Housing Benefit.  For the purposes of Section 73(10) of the Act the Respondent, on the facts found by the Tribunal, neither authorised these companies to apply for Housing Benefit on his behalf, nor did he receive “on his own account”, periodical payments in respect thereof.  It seems to the Tribunal that in such circumstances he is not “the appropriate person” for the purposes of Section 73.

20. This will be a frustrating finding for the Applicant, because Mr Stubbs referred the Tribunal to an earlier decision of the Tribunal in the case of 292 Old Lodge Lane, Purley, Surrey CR8 4AQ, (case reference LON/00AW/HMA/2008/0004).  In that case the Tribunal concluded that a managing agent is not the appropriate person against whom a rent repayment order should be made under Section 73(5) of the Housing Act 2004, notwithstanding that it has been convicted of an offence under the Act.  However, it seems that on the facts of that case, the Tribunal was satisfied that the company concerned was indeed acting as the agent of the freehold owning landlord.  The instant case differs on the facts in that the Tribunal has found that the Respondent was duped by the company or companies concerned and that neither company was in fact his agent and that indeed so far as he was concerned Ace was his tenant.

21. Even if the Tribunal in this case is wrong on its construction of the provisions referred to above, Section 74(4) of the Act provides that:


“A rent repayment order made in accordance with sub-section (2) may not require the payment of any amount which the Tribunal is satisfied that, by reason of any exceptional circumstances, it would be unreasonable for that person to be required to pay.”
22. On the facts of this case, the Tribunal does indeed find that insofar as may be necessary, the circumstances are exceptional because the Respondent was misled by the company concerned, and the company receiving the Housing Benefit in respect of five of the six relevant tenancies, was entirely unknown to him.  In respect of the one agreement with which Ace was concerned, as mentioned above, the Respondent’s evidence, as accepted by the Tribunal, was that he regarded Ace as his tenant and not his agent.

Conclusion
23. For the reasons indicated above, the Tribunal concluded that the Respondent in this case is not “the appropriate person” for the purposes of Section 73 of the Act and that in any event, he was not “entitled to receive on his own account periodical payments payable in connection with” the occupation of the relevant property.  If this is incorrect, the Tribunal finds that there are sufficiently exceptional circumstances in this case as provided for by Section 74(4) of the Act not to require the Respondent to pay the sum claimed.

24. In the circumstances this Application is dismissed and no rent repayment order is made.
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Dated: 


   12th September 2011
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