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RESIDENTIAL PROPERTY TRIBUNAL

Reference number: BIR/0OCW/HY1/2011/0001

HOUSING ACT 2004
IN THE MATTER OF AN APPLICATION

UNDER SECTION 134 OF THE
HOUSING ACT 2004

BETWEEN
WOLVERHAMPTON CITY COUNCIL
Applicant

and

ALBERT SMITH
Respondent
Re: 79 Hawksford Crescent,
Wolverhampton,

WV10 9SW

Before: Mr. S Duffy Chairman of the Residential Property Tribunal and President
of the Midland Rent Assessment Panel and Mr. S Berg FRICS.

Sitting at: Louisa House, 92-93 Edward Street,
Birmingham, B1 2RA

on 22 August 2011
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Application and Background

. This is an application (“the Application™) made under section 134 Housing
Act 2004 (“the Act”) by Wolverhampton City Council (“the Applicant”) to the
Residential Property Tribunal (“the Tribunal”} to authorise it to make an Interim
Empty Dwelling Management Order (“Interim EDMO"). The Application was
made on 24 May 2011 in respect of 79 Hawksford Crescent, Wolverhampton,
WV10 9SW (“the Dwelling™) duly falling inside the boundaries of the Applicant’s
jurisdiction as a local housing authority. The purpose of section 134 and its related
sections is to enable a local housing authority with the consent of the relevant
proprietor, to take steps for the purpose of securing that a dwelling becomes and
continues to be occupied.

2. The Application named Albert Smith as the Respondent and as owner of the
dwelling with the Chelsea Building Society being named as an “interested
person”. The Application was accompanied by supporting information including a
copy of a notice to the owner and registered charge holder, the Chelsea Building
Society (“the Society™) of its intention to apply to a residential property tribunal.

3. The latest regulations governing the Tribunal’s procedure are the Residential
Property Tribunal Procedures and Fees (England) Regulations 2011 (the
Regulations) which at Regulation 17 require it to supply a copy of an application
and documents to an “interested person”. However, the Society is not an Interested
Person as defined by paragraph 2 of the Regulations which states that:

“interested person” means.in relation to a particular application—

(a) a person other than the applicant who would have been entitled under the
2004 Act or thel1985 Act (as the case may be) to make the application;

(b) a person to whom notice of the application must be given by the applicant in
accordance with the following provisions of the 2004 Act—

(i) paragraph 11(2) of Schedule 1;

(ii) paragraph 14(2) of Schedule ;

(c) a person to whom the tribunal must give the opportunity of being heard in
accordance with the following provisions—

(1) section 34(4) of the 2004 Act; or

(ii) section 317(2) of the 1985 Act;

(d) except in relation to an application made under the 1983 Act, the LHA,
where it is not a party to the application;

(e) the person to whom the occupier wants to sell or gift a mobile home under
paragraph 8 or 9 of Chapter 2 of Part 1 of Schedule | to the 1983 Act;

(O a qualifying residents’ association;

As non of the sub-paragraphs (a)-(f) appear to apply to it, the Society is not an
“Interested Person” for the purposes of these proceedings so the Tribunal has not
copied to it the Application or given it notice of the hearing.
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Directions

4. The Tribunal received a completed application form and copies of
correspondence from the Applicant which were copied to Mr. Smith (“the
Respondent™).

5. The Application requested that the matter be determined without an oral
hearing and, having heard nothing from the Respondent, the Tribunal proceeded to
issue directions on that basis.

Inspection

6. On the morning of Friday 21 July 2011 the Tribunal inspected the dwelling
in the presence of Mr. Richard Long the Applicant’s “Neighbourhood Sustainment
Officer” and the Respondent.

7. The Dwelling is located in a suburban road in Bushbury, Wolverhampton
and is surrounded by houses of a similar age and design. The Dwelling comprises
a three bedroom semi detached house of brick construction with a pitched roof.
The Dwelling benefits from gas central heating and partial double glazing. The
living accommodation comprises entrance hall, lounge, kitchen, bathroom and 3
bedrooms. The Dwelling also benefits from front and rear gardens.

8. On inspection, the Tribunal found the exterior of the Dwelling to be in poor
condition, the front porch window was broken and boarded up, the verandah to the
rear was in particularly poor condition, the front garden was unkempt, the back
garden was over run with vegetation and some disused furniture had been dumped
on the path to the side of the Dwelling. The interior of the Dwelling was also in
poor condition, although certain rooms were in an acceptable condition while
others were deteriorating. However, there have been some limited attempts at
refurbishment. During the inspection of the interior of the Dwelling, the Tribunal
also noticed that furniture was stored in a number of rooms. However, there were
no noticeable signs of occupation by the Respondent.

Hearing

9. As stated above, the Applicant did not request a hearing and the Application
had been due to proceed to a determination without an oral hearing. However, it
became apparent to the Tribunal at the inspection that the Respondent was not
aware of the ramifications of the authorization of an Interim EDMO. In the
circumstances, and by its own motion, the Tribunal has decided to proceed with
this application by way of an oral hearing. Both parties were given the due notice
of the hearing which was held at the Panel Office, Louisa House, Birmingham, on
21 August 2011.




[image: image4.png]10

15

20

25

30

35

40

45

10. At the hearing the Applicant was represented by Mr. Nick Wright of its legal
department and evidence was given by Mr. Long. The Respondent appeared in
person without calling any witnesses.

Law

11. In accordance with section 133(1) of the Act a local housing authonty may
make an interim EDMO in respect of a dwelling if (a) it is a dwelling to which this
section 133 applies, and (b) on an application by the authority to a residential
property tribunal, the tribunal by order authorizes them under section 134 to make
such an order, either in the terms of a draft order submitted by them or in those
terms as varied by the tribunal. According to subsection (2) section 133 (1) applies
to a dwelling if (a) the dwelling is wholly unoccupied, and (b) the relevant
proprietor is not a public sector body. The wording "Wholly unoccupied” means
that no part is occupied whether lawfully, or unlawfully.

12. According to section 133(3), before determining whether to make an
application to a residential property tribunal for an authorization under section
134, the authority must make reasonable efforts (a) to notify the relevant
proprietor that they are considering making an interim EDMO in respect of the
dwelling under this section, and (b) to ascertain what steps (if any) he is taking, or
is intending to take, to secure that the dwelling is occupied.

13. Under section 133(4), in determining whether to make an application to a
residential property tribunal for an authorization under section 134, the authority
must take into account the rights of the relevant proprietor of the dwelling and the
interests of the wider community.

14. The definition of relevant "relevant proprietor”, in relation to a dwelling can
be found in section 132(4)(c) and means (i} if the dwelling is let under one or
more leases with an unexpired term of 7 years or more, the lessee under whichever
of those leases has the shortest unexpired term; or (ii) in any other case, the person
who has the freehold estate in the dwelling.

15. In accordance with section 134 of the Act a residential property tribunal may
authorize a local housing authority to make an interim EDMO in respect of a
dwelling to which section 133 applies if the tribunal is satisfied as to the matters
mentioned in section 134(2) of the Act, and is not satisfied that the case falls
within one of the prescribed exceptions.

16. Under section 134(2) of the Act, the matters as to which the tribunal must be
satisfied are (a) that the dwelling has been wholly unoccupied for at least 6 months
or such longer period as may be prescribed, (b) that there is no reasonable prospect
that the dwelling will become occupied in the near future, (c) that, if an interim
order is made, there is a reasonable prospect that the dwelling will become
occupied, (d) that the authority has complied with section 133(3), and (e) that any
prescribed requirements have been complied with.




[image: image5.png]10

15

20

25

30

35

40

43

17. According to section 134(3) in deciding whether to authorize a local housing
authority to make an interim EDMO in respect of a dwelling, the tribunal must
take into account (a) the interests of the community, and (b) the effect that the
order will have on the rights of the relevant proprietor and may have on the rights
of third parties.

18. Under section 134(4) on authorizing a local housing authority to make an
interim EDMO in respect of a dwelling, the tribunal may, if it thinks fit, make an
order requiring the authority (if they make the EDMO) to pay to any third party
specified in the order an amount of compensation in respect of any interference in
consequence of the order with the rights of the third party.

19. The prescribed exemptions referred to above and at section 134(2)(e) are set
out at Article 3 of the Housing (Empty Dwelling Management Orders) (Prescribed
Exceptions and Requirements) (England) Order 2006 S.1. 367/ 2006 (“The 2006
Order”). According to this Article a dwelling falls within a prescribed exception if
(a) it has been occupied solely or principally by the relevant proprietor and is
wholly unoccupied because (i) he 1s temporarily resident elsewhere; (ii) he is
absent from the dwelling for the purpose of receiving personal care by reason of
old age, disablement, illness, past or present alcohol or drug dependence or past or
present mental disorder; (iii} he is absent from the dwelling for the purpose of
providing, or better providing, personal care for a person who requires such care
by reason of old age, disablement, illness, past or present alcohol or drug
dependence or past or present mental disorder; or (iv) he is a serving member of
the armed forces and he is absent from the dwelling as a result of such service.

20. Article 3 of The 2006 Order also provides an exemption in respect of a
property where (b) it is used as a holiday home (whether or not it is let as such on
a commercial basis) or is otherwise occupied by the relevant proprietor or his
guests on a temporary basis from time to time; (c¢) it is genuinely on the market for
sale or letting; (d) it is comprised in an agricultural holding within the meaning of
the Agricultural Holdings Act 1986 or a farm business tenancy within the meaning
of the Agricultural Tenancies Act 1995; (e) it is usually occupied by an employee
of the relevant proprietor in connection with the performance of his duties under
the terms of his contract of employment; (f} it is available for occupation by a
minister of religion as a residence from which to perform the duties of his office;
(g) it is subject to a court order freezing the property of the relevant proprietor; (h)
it is prevented from being occupied as a result of a criminal investigation or
criminal proceedings; (i) it is mortgaged, where the mortgagee, in right of the
mortgage, has entered into and is in possession of the dwelling; or (j) the person
who was the relevant proprietor of it has died and six months has not elapsed since
the grant of representation was obtained in respect of such person.

21.  According to Article 4(1) of The 2006 Order, for the purposes of section
134(4) of the Act, the prescribed requirements with which a local housing
authority must comply are that - (a) it must make reasonable efforts to establish
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from the relevant proprietor whether he considers that any of the exceptions
contained in Article 3 apply to the dwelling; (b) it must provide to the residential
property tribunal (i) details of the efforts they have made to notify the relevant
proprietor that they are considering making an interim empty dwelling
management order in respect of his dwelling, as required under section 133(3)(a)
of the Act; (ii) details of the enquiries they have made to ascertain what steps (if
any) the relevant proprietor is taking, or is intending to take, to secure that the
dwelling is occupied, as required under section 133(3)(b) of the Act; (iii) details of
any advice and assistance they have provided to the relevant proprietor with a
view to the relevant proprietor securing that the dwelling is occupied; (iv) all
information they have that suggests that the dwelling may fall within one of the
exceptions described in Article 3, whether available from the authority's own
enquiries or from representations made to it by the relevant proprietor; and (v) the
classification of the dwelling for council tax purposes under the Local
Government Finance Act 1992; and (c) where the relevant proprietor (i) has
undertaken or is undertaking repairs, maintenance or improvement works; or (ii)
has applied to a local planning authority or other authority for permission to make
structural alterations or additions to the dwelling and he awaits the decision of a
relevant authority on the application, it must give reasons to the tribunal why it
considers that an empty dwelling management order is required to secure
occupation of the dwelling.

Evidence

22, The Tribunal has had the benefit of written submissions from the Applicant
only and heard evidence from Mr. Long who gave evidence based upon his
witness statement. The Tribunal has also heard at length from the Respondent.
Both parties had the opportunity to cross examine each other and to make opening
and closing submissions.

23. From Mr. Long’s evidence, it became clear that the Applicant had
undertaken all of the necessary steps required by a local housing authority in (a)
notifying the Respondent (the relevant proprietor) that the Applicant was
considering making an interim EDMO (b) ascertaining what steps (if any) he the
Respondent was taking, or is intending to take, to secure that the dwelling is
occupied and (c) trying to establish whether any of the exceptions applied to the
Respondent. Mr. Long also gave evidence that there was a robust demand for such
a property (written evidence of this can also be found at Section 5 of the
Respondents Statement of Evidence and Appendices).

24. Having had the Dwelling reported to it as being long term empty, and
having also received complaints numerous complaints from neighbours, the
Applicant has been writing to the Respondent since February 2006 to ascertain the
steps the Respondent intends to take to secure occupation of the Dwelling. The
Applicant’s attempts to obtain this information are evidenced in writing most
recently by the Applicants letters to the Respondent of 22 February 2006, 5
September 2006, 24 August 2009, 17 November 2009, 26 March 2010 and 5 May
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2010. The Respondent also had a meeting at the Dwelling with Mr. Long on 22
November 2010 but the locks had been changed by the then mortgagee and so it
was not possible for the parties to examine the interior of the Dwelling to any
extent.

25. A further letter dated 30 November 2010 from the Applicant to the
Respondent set out the Applicant’s intentions to apply for a warrant of entry in
accordance with section 240(2)(b) of the Act 2004. The Magistrates Court granted
to the application for a warrant and the Applicant entered the Dwelling on 15
February 2011 and then prepared an assessment of the costs of repairs and a
financial assessment both of which were sent to the Respondent under cover of a
letter dated 17 February 2011. The covering letter set out the Applicant’s intention
to apply for an Interim EDMO but also gave a further opportunity for the
Respondent to consider bringing the Dwelling back into use without the need for
such an application being made.

'26.  For his part, the Respondent had admitted under cross examination that the

Dwelling had been unoccupied for several years. However, it was impossible to
ascertain exactly how long that period of time was. The Respondent said that had
only occupied the Dwelling for a short period until his father became ill. He had
had then moved to rented accommodation which he believed was closer to his
family and father.

27.  The Respondent also admitted under cross examination that the Applicant
had taken all of the necessary steps referred to at paragraph 23 above.

28. The Respondent argued that he intended to refurbish the Dwelling and that
he had obtained a quote from local builder that such work would cost in the region
of £4,000 but he could not provide written evidence of this. The quote, he said,
had been sent to him by the builder by way of a text message to his telephone but
he had not brought that telephone to the hearing. The Respondent also produced
adverts (in the form of newspaper cuttings) for the shed, gate and windows which
he intended to erect and install at the Dwelling.

29.  The reason for the Respondent’s delay, he said, was due to him repeatedly
lending the money he had amassed to his relatives. Every time he had intended to
make a start on the refurbishment a relative had borrowed money from him with
the result that time after time his refurbishment plans were delayed.

30. The Respondent asked the Tribunal what would happen if he re-occupied
the Dwelling immediately or what if he was to sell the Dwelling. The Tribunal
informed the Respondent that if he was to take occupation before the Tribunal
authorized the EDMO, then the Applicant would be unable to make the EDMO.

31. Finally, at the inspection which prompted the hearing, the Respondent had
stated that he may sell the Dwelling. However, while an exemption is availabie if
a Dwelling is genuinely on the market for sale or to let, at the date of the hearing
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the Dwelling was not on the market. In any event, is difficult to say whether any
attempts to secure occupation by a third party would actually succeed without
further work on the dwelling.

Decision

32.  Firstly, the Tribunal has to decide whether (a) the dwelling has been wholly
unoccupied for at least 6 months or such longer period as may be prescribed, (b) if
there is no reasonable prospect that the dwelling will become occupied in the near
future, (c) that, if an interim order is made, there is a reasonable prospect that the
dwelling will become occupied, (d) that the authority have complied with section
133(3), and (e) that any prescribed requirements have been complied with.

33. Secondly, in accordance with section 134(3) in deciding whether to
authorize a local housing authority make an Interim EDMO in respect of a
dwelling, the Tribunal must take into account (a) the interests of the community,
and (b) the effect that the order will have on the rights of the relevant proprietor
and may have on the rights of third parties.

34, The Tribunal is satisfied that the Respondent is indeed the relevant
proprietor and that the Dwelling has been unoccupied for at least six months. It
has in fact been unoccupied for several years and at the date of inspection was still
unoccupied. Clearly, the Respondent is permanently resident elsewhere.

35. The Tribunal is also satisfied that there is no reasonable prospect that the
Dwelling will become occupied in the near future because, while the Respondent
may, when prompted, exhibit a genuine willingness to reoccupy, it is clear to the
Tribunal that the Respondent will inevitably fail to occupy the dwelling in the near
future. He appears to have had sufficient monies available but he has chosen to
lend this money to family members. However, there is a reasonable prospect that
if an Interim EDMO is authorized the Applicant will be able to secure occupation
as there is robust demand for such a dwelling.

36. The Tribunal is satisfied that the Applicant has complied with section
133(3) and that it has complied, expressly, with all of the prescribed requirements
set out in The 2006 Order.

37. The Tribunal also needs to consider whether to authorize the Applicant to
make the Interim EDMO is in the interests of the community. When considering
the interests of the community the Applicant has urged the Tribunal to take into
account the current state of the Dwelling and how long it has remained in such a
state, the effect of the current state on the neighbours and the area in general, the
attraction of the Dwelling in its current state to nuisance and anti—social
behaviour.

38. During its inspection of the Dwelling the Tribunal found evidence of
vandalism to the Dwelling, the porch window had been smashed and was boarded
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up and furniture had been dumped on the path to the side of the Dwelling. The
Tribunal, being an expert tribunal with expertise in property management, is also
of the view that if a property continues to remain vacant it will inevitably attract
further unwanted attention of vandals.

39. The Tribunal must also consider the effect the Interim EDMO will have on
the rights of third parties. While the Society has a charge over the Dwelling, the
management of the Dwelling by the Applicant will not substantially affect these
rights.

40. Accordingly, the Tribunal has decided to authorize the Applicant to make
the Interim EDMO in the form attached to the originating Application but with
certain amendments. The following amendments need to be made to the Order; (1)
“Either” must be deleted and replaced with “The”; and (2) The Order must contain
a statement that any tenancy of the subject dwelling granted by the Applicant, or
its servants or agents, must only be a periodic (weekly) Assured Shorthold
tenancy. :

41. An amendment also needs to be made to the Financial Management plan, as
the Applicant will not be authorized to recover the item “EDMO set up fee” of
£750. The Applicant has already received funding for implementing management
orders such as EDMOQ’s and there are no grounds before the Tribunal for seeking
recovery of such sums from the Respondent.

42.  While the Society is not an “Interested person” for the purpose of the
Regulations, the Applicant may wish to serve a copy of this decision and the Order
on the Society so that it is aware of its existence.

43.  Finally, but most importantly, when he submitted his evidence at the hearing
the Respondent included a Magistrates Court Summons which he had apparently
failed to respond to. If he has not already done so, the Respondent needs to deal
with this as a matter of the utmost urgency.

SIMON DUFFY

S Duffy

Chairman &

President

Midland Rent Assessment Panel

15 SEP 201




