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& Tribunals RESIDENTIAL PROPERTY TRIBUNAL
Service Case no. CAM/00KG/HIN/2011/0011
Property : Southend House,

Southend Road,
Stanford-le-Hope,

Thurrock,
SS17 7AJ
Applicant : Lakeside Developments Ltd.
Respondent : Thurrock Council
Date of Application : 28™ June 2011
Type of Appeal : Against Improvement Notice (Paragraph

10 of Schedule 1 of the Housing Act 2004
{“the 2004 Act”))

Tribunal : Bruce Edgington (lawyer chair)
Stephen Moll FRICS
John Francis

Date and place of : 20" September 2011 at The Thurrock

Hearing Hotel Ship Lane, Aveley, Essex RM19
1YN

Appearances : Paul de la Piquerie (Spalter Fisher)

Estelle Dehon (Thurrock legal}

DECISION

BY CONSENT
IT IS ORDERED that

1. The appeal against the service of an Improvement Notice served by
Thurrock Council on or about 10™ June 2011 succeeds but only to the
extent that the Notice is varied to provide for the works required
thereunder (“the said works”) to be commenced on or before 1% May
2012 and completed by 1* September 2012.

IT IS FURTHER DIRECTED pursuant to the Tribunal’'s powers under
Section 230 of the 2004 Act as follows:-




[image: image2.png]. The Applicant landlord is to undertake the said works subject to any
obligation to consult with the lessees in accordance with Section 20 of
the Landlord and Tenant Act 1985 (“the 1985 Act”).

. The reasonable cost of the said works including any professional fees
and expenses in organising and supervising such works and in
collecting contributions from the lessees shall be service charges
recoverable by the Applicant landlord in accordance with Section 27A
of the 1985 Act.

. The work required to the balcony in order to satisfy the ‘Falls’ hazard
set out in the Category 1 Hazards and all items in the Category 2
Hazards in the Improvement Notice shall be undertaken as a separate
piece of work and the cost shall be borne by the ten 2™ and 3™ floor
maisonettes in equal shares.

. The cost of the remainder of the said works and the ongoing cost of
electricity to any lighting installed shall be borne by the twenty
maisonettes in equal shares.

. As soon as the Applicant landlord knows the estimated cost of the said
works it shall be able to collect three quarters of that estimated cost
from the lessees in the proportions set out above with the balance
being collectable on completion.

Reasons

Introduction

. The property is a purpose built block of 20 maisonettes built in the early
1960's. Thurrock Counci! served an Improvement Notice because of
Category 1 and Category 2 hazards found at the building. The
Applicant appeals against that Notice claiming that it should have been
served on the individual long lessees at the property whose
responsibility it is, it is said, to undertake the works required by the
Notice.

. if that proposition is wrong, an alternative ground for appeal is that the
time given for the works to commence does not enable the Applicant to
comply with the statutory consultation requirements of Section 20 of
the 1985 Act.

. The Applicant has filed a surveyors’ report which does not challenge
any of the conclusions reached by Thurrock Council and suggests
remedial works with which Thurrock Council agree.

10.Thus it is clear that this case is not about whether the said works are

necessary or about who pays for them. It is about whose
responsibility it is to undertake the said works and how long should be
given for them to be undertaken.
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intent on absolving itself from as much responsibility as possible in the
management of repairs and decorations.

The Statutory Framework

12.The 2004 Act introduced a Statutory scheme enabling local authorities
to assess the condition of a property based on risk to occupants with
power to serve notices and orders on owners requiring action to be
taken to reduce risk or restrict the use of a property.

13. The scheme is based on an assessment of risk using the Housing
Health and Safety Rating System. The most serious risk of harm to a
person creates a Category 1 hazard and if a local authority makes a
Category 1 hazard assessment, it becomes mandatory under Section
5(1) for the local authority to take appropriate enforcement action. Al
other risks simply enable the local authority, in its discretion, to take
such action.

14. A person served with an Improvement Notice can appeal to a
Residential Property Tribunal which “may by order confirm, quash or
vary the improvement notice” (Schedule 1, paragraph 15(3) to the 2004
Act).

15.1f the grounds of an appeal are that someone else is responsible for the
remedial works, then the applicant must serve a copy of his notice of
appeal on the other person concerned. In this case, the Applicant did
provide evidence that it had served the individua! leasehold owners
with a copy of it's appeal application.

16. Section 230 of the 2004 Act allows the Tribunal to give directions about
any issue raised in or in connection with these proceedings whether or
not such issue was raised by a party in circumstances appearing
relevant to the Tribunai in addition to any specific powers. Such
directions can require the payment of money by way of compensation,
damages or otherwise. They can be made if the Tribunal considers
them “desirable for securing the just, expeditious and economic
disposal of the proceedings or any issue raised in or in connection with
them”.

The Leases

17. The Tribunal was shown copies of a number of the leases, some of
which have been extended by deeds of surrender and new leases.
Unfortunately some do not have the flat numbers clearly stated in the
first part of the first schedule. However, it does appear that all the
leases have the same fault i.e. that there is no provision for the co-
ordination of works to the building such as are now being proposed by
Thurrock Council.

18.The deeds of surrender and new leases seen by the Tribunal all
incorporate the relevant clauses from the original lease with minor
amendments which do not deal with the basic problem. The demises
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says:-

The demises of the maisonettes on the ground and first
floors include the foundations below them and the first
floor ceilings.

The demises of the maisonettes on the second and third
floors include the roof structure above them and the floor
joists below them.

All walls which are common to the individual maisonettes
and any adjoining demises are party walls and the cost of
maintenance is to be borne in equal shares between the
two lessees concerned

The second and third floor maisonettes include the part of
what is called the ‘balcony’ to their front which is, in
effect, simply the section of the passageway running the
tength of the building off which are the front doors of each
maisonette. They were also intended to include a
portion of the staircases at each end but reference to the
staircases has been deleted from the copies supplied.

19. The repairing covenants for the building are as follows:-

The lessee must keep the demised premises, including
his or her share of the foundations, roof and balcony in
good repair (clause 2(3))}

The lessee must also pay a proportionate part of
decorating the exterior of ‘that portion of the building
containing’ the demised premises firstly in 1964 and in
every 3" year thereafter (clause 2(4))

The lessee must also pay a proportion of the cost of
rebuilding, repairing and keeping clean what amounts to
every other part of the building, fences and service
providers such as sewers, drains, pipes, wires, ducts etc.
(clause 2(5)). This is also extended to the passageway
marked yellow on the lease plans where the lease
provides that the proportion is one 20™ (clause 2(26)).

20.There is a general covenant that the lessee will execute all works
required to be undertaken by a local authority (clause 2(13)) and the
lessee covenants to allow access to the landlord’s workmen for the
purpose of repairing or altering any adjoining premises.

21.The defects in these leases include:-

The only covenant by the landlord is one for quiet
enjoyment. Thus there is no liability to maintain any of
the building at all despite the fact that there is no
mechanism to ensure that the lessees co-ordinate to
effect repairs to the structure.

One of the rights granted by the landlord to the lessees
(paragraph 5 of the 2™ part of the 1% Schedule) is the
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or power to keep the structure in repair, is a right which
the landlord was ill advised to give as it only has the
power to enforce other covenants.

e |t is the responsibility of each lessee to insure the
demised premises i.e. each individual maisonette. It is at
least possible that individual insurance companies are
unaware of the inherent difficulties of the repairing regime
and may seek to avoid cover when they find out. Itis
also possible that some maisonettes may not be covered
at all which will cause havoc if such a maisonette catches
fire and damages other maisonettes, for example.

» The ability of one lessee to recover the cost of repairs to,
for example, the foundations or the roof is not clear. This
is relevant because the likelihood of the foundations or
the roof failing under or over one maisonette only is
remote.

+ |f a structural wall between two upstairs maisonettes were
to become damaged because of some settiement of the
foundations, the provision is that the two lessees in the
adjoining upstairs maisonettes have to repair the wall
even though the damage may well continue thereafter.

22.The end result of this is that apart from the obvious problems of co-
ordinating straightforward things such as external decoration, the
problems which are bound to ensue if there is a problem with the
foundations or the roof are clear. One lessee is unlikely to be
physically able to repair or replace his or her part of a defective
foundation, roof or ‘balcony’.

23.The original landlord has created a regime which will afford it the
opportunity of metaphorically ‘washing its hands’ of almost any problem
at the property. This leaves the 20 lessees to try to sort things out for
themselves with no-one obliged to or, probably, capable of taking the
lead. Structural defects may involve consulting 20 insurance
companies who, if they do not co-operate to a quite extraordinary level,
will end up in a downward spiral of argument and possible litigation.
Such questions as ‘does the demise of the balcony include just the
surface area or the basic structure' will no doubt have to be argued
about because this will have a significant effect on the cost of repairs to
be borne by each policy holder and their insurance company.

24.Some lessees may not be able to pay their share of the cost
immediately. Thus, without anyone with the overall responsibility of
effecting repairs, they could not be done in their entirety and the safety
of others in the block will be compromised.

The Inspection

25.The members of the Tribunal inspected the property from the outside
on an overcast late summer morning. It is of cavity brick construction
with a concrete interlocking tiled pitch roof. The windows to almost
every maisonette appeared to be different with some having the
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designed uPVC windows. Many of the front doors have been
replaced.

26. Some of the garden areas, particularly at the rear, are well maintained
and others are overgrown. The maisonette on the ground floor to the
right of the building had boarded up broken windows and appeared to
be empty. The members of the Tribunal noted the defects mentioned
in the Improvement Notice.

The Hearing

27.The hearing was attended by counsel with representatives from both
the Applicant and the Respondent . Also in attendance were some
lessees namely Graham Wooley (no.11) and his solicitor Gary Finniss;
Alan Flint (no.12a); John and Kay Fuller (no.15); Russell Smith (no.17)
and Karon Glazzard and Neal Axe (no.8).

28.The Tribunal chair pointed out that there were really two ways of
approaching the hearing, namely the technical approach to see
whether the rather technical defence was arguabie or not or the
practical approach to see what could be done to facilitate the works
which both sides thought were necessary.

29. It was pointed out, as was clearly obvious to the Applicant, that the way
the leases were drawn made it aimost impossible for the necessary
works to be organised successfuily if the technical approach was taken
and the Applicant succeeded in its primary case. This may then lead
to an application to the court for a declaration as to whether any terms
could be implied into the lease to force the landlord to assume
responsibility for the maintenance of the structure.

30. If none of the lessees could afford this approach, then the likely
scenario was forfeiture proceedings because the lessees would not be
able to organise the works, relief from forfeiture being granted in view
of this and complete stalemate.

31.Having heard this, counsel asked for some time which was granted.
At the end of the hearing both counsel said that they had been
instructed to favour the practical approach possibly by putting in an
agreed position as a recital to the Tribunal's decision with the appeal
being recorded as being successful in so far as the dates of
commencement and completion of the works were concerned. These
were agreed at 1% May 2012 and 1* September 2012 respectively.

32. It subsequently transpired that a preferred way of approaching the
situation would be for the Tribunal to issue directions pursuant to the
power given by Section 230 of the 2004 Act. Both counsel and their
clients are to be commended for the flexible and pragmatic way they
have approached this situation.
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33. Thurrock Council’'s primary case is that it has served the Improvement

Notice on the owner of the premises. The Applicant owner’s case is
that whilst it is the owner, it is not the person responsible for dealing
with the works in the Improvement Notice. Thurrock Council's answer
to that is to say that it has complied with Schedule 1, Part 1, paragraph
3 of the 2004 Act because it has served “a person who...in the
authority’s opinion ought to take the action specified in the notice”.

34.The Applicant owner’s response is to say that as the only persons who

have the legal responsibility to maintain the building are the lessees,
they cannot take action to comply with the Improvement Notice.

35. Thurrock Council has helpfully provided reference to 2 cases namely

Edmonton Corporation v Knowles [1961] 60 LGR 124 and
McAuley v Bristol City Council [1992] 1 AER 749. These cases
confirm that where there is no express obligation to repair, a landlord
does in fact have an implied right of access to repair. However that
does not really deal with the main point raised in this case, namely
whether a landlord has the right to undertake tasks which have been
imposed on the lessees.

36.The case of Barratt v Lounova [1989] 2 WLR 137 and [1990] 1QB

348 was a Court of Appeal decision where Kerr, LJ, gave the lead
judgment. That case involved a tenancy for one year certain which
was followed by a periodic monthly tenancy. The tenant was obliged to
maintain the interior of the property but there was no obligation on the
landlord to maintain the structure or the exterior. The roof leaked and
damaged the interior. The court had to decide, in effect, who was
responsible for this damage.

37.A Recorder decided that he could imply a term into the tenancy

agreement that the landlord should maintain the structure. Both the
High Court and the Court of Appeal rejected appeals by the landlord.
The Court of Appeal applied its mind to the issue as to when a court
could and should imply a term into a tenancy agreement. It reviewed
the case law. Lord Justice Kerr then quoted, with approval, the words
of the Recorder i.e.:-

“Clearly on the authorities the law does not permit the court to
imply terms on the basis that implication would seem to be
reasonable or fair. In essence, what is required before such
implication is made is either a situation where the parties to the
agreement, if asked about the suggested implied term would
have said words such as ‘Oh yes, of course we both agree. Is
there any need to mention it?,” or where it is not merely
desirable but necessary to imply such a term to give business
efficacy or in other words necessary to make the contract
workable, which amounts to the same thing".

38. These are sometimes known as ‘the officious bystander’ or ‘business

efficacy’ tests. However the court went on to say that the authorities
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actually applicable. It then rejected a submission made on behalf of
the landlord that both parties realised that someone would have to
maintain the building and that, in practice, no problem would arise.
Kerr LJ said “/n my view that is not a business like construction of a
tenancy agreement’.

39.The court did give some attention to the words of Slade LJ in the case
of Duke of Westminster v Guild [1985] QB 688 when he said “we do
not...doubt that in some circumstances it will be proper for the court to
imply an obligation against a landiord, on whom an obligation is not in
terms imposed by the relevant lease, to match a correlative obligation
thereby expressly imposed on the other party”.

40.Kerr LJ in Barrett went on to say “/In my view the clue lies in what
Slade LJ referred to as a ‘correlative obligation’, in this case one which
is correlative to the express covenant by the tenant to keep the inside
and fixtures in good repair order and condition”.

41.He then went on to set out 3 possible scenarios:-

“First that the tenant is obliged lo keep the outside in repair as
well as the inside, at any rate to such an extent as may be
necessary to enable him to perform his covenant. | would reject
that as being unbusinesslike and unrealistic”

“The second solution would be the implication of a joint
obligation on both parties to keep the outside in good repair. |
reject that as being obviously unworkable and I do not think that
Mr. Pryor (counsel for the landlord) really suggested to the
contrary”

“That leaves one with the third solution, an implied obligation on
the landiord. In my view this is the only solution which makes
business sense. The Recorder reached the same conclusion by
following much the same route, and | agree with him”

42.In the case which is before this Tribunal, the question is not a lack of
any covenant which requires a party to undertake the work set out in
the Improvement Notice. The lessees are obliged to maintain the
structure. The problem is that the contracts do not have business
efficacy and neither are they workable.

43.The experience of the members of this Tribunal, which is extensive, is
that the repair regime in these leases is unique in a building of this size
and is completely unworkable. The said works will have to be
carefully co-ordinated in the provision of such things as scaffolding,
lighting and structural repairs which cannot be done by individual
lessees undertaking the work on an individual basis in respect of work
needed to their demises only.
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applies would be for the landlord to have the responsibility of keeping
the structure, including the foundations and roof, in repair with the
ability of such landlord to collect the cost from the lessees. Modern
leases also invariably allow the landlord to collect monies in advance
and to create a sinking fund to cover the cost of future major works.

45.1t is, perhaps, understandable to see why a freeholder of a new block

of flats with the intention of disposing of its freehold interest quickly
would create such a situation. However, any freeholder who was to
give any thought to this scheme is bound to realise that the end result
is likely to be that the freehold reversion wili decrease in value because
there will be no-one to co-ordinate repairs and leaving individual
lessees to insure creates substantial risk. The Tribunal was reassured
to hear from counsel that the Applicant is giving thought to rectifying
the situation by applying to vary the leases by using the provisions of
the Landlord and Tenant Act 1987. ‘

46. Whether it is for this Tribunal or a court to make declarations about

implied terms in leases is a matter for debate. It would probably be
wrong for it to give a general declaration which, in effect, varied the
leases. If for no other reason, the lessees are not parties to these
proceedings. However, the Tribunal has a very wide power to give
directions. By giving the above directions, the Tribunal is not changing
the liability to pay for the said works. That has always been with the
lessees. It is simply adding that it is for the landlord to organise
matters.

Conclusions

47.There is no doubt that the work set out in the Improvement Notice must

be done. There is also no doubt that expecting the lessees to
organise themselves in such a way as to deal with the works and
somehow collect together the necessary finances and discharge the
contractors is completely unworkable.

48. The solution set out in the decision above is not perfect but it has

received the approval of the parties and those lessees who attended
the hearing.

49.Counsel for Thurrock Council did at one stage suggest that the

reservations in the 1% Schedule, Part 3 to the original leases enabled
the Applicant to do the work. This may be right but these reservations
do seem to go against the provisions of the main repairing covenants.

50.Counsel for the Applicant also suggested that it would not be possible

for the Applicant to assume responsibility for repair work to part of an
individual demise such as the balcony. This is rejected by the
Tribunal. There is no technical reason why a landlord could not
covenant to repair part of a lessee’s demise upon an express or
implied condition that the lessee authorised such work. Some leases
of flats do provide, for example, that window frames are part of the
demise but the outside decoration of such frames is a matter for the
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landlord. in others, individual balconies are part of the demise but the
landlord is responsible for the maintenance of the structure and the
decoration of the balcony.

It is hoped that the scheme created by the order and directions given
will facilitate a satisfactory conclusion to this problem and will lead to
an application to vary the leases. This will undoubtedly involve some
expense for everyone but the long term benefits are clear. The
Tribunai suspects, for example, that some potential purchasers of
these flats have been dissuaded from proceeding to exchange of
contracts because they have been advised that the repairing and
insuring regimes are unworkable.

52. Any appeal against this decision must be made to the Upper Tribunal

(Lands Chamber). Prior to making such an appeal a party must
apply, in writing, to this Tribunal for permission to appeal within 21 days
of the date specified below stating the grounds on which you intend to
rely in the appeal.

Bruce Edgington —
Chair
23" September 2011





