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_,‘& - Service case no. LON/OOBB/HMA/2011/0008

Property : 25 Worcester Road, Manor Park, London
E12 5JX

Applicant : The Mayor and Burgesses of the London
Borough of Newham (“the Council”)

Respondent : Matthew Soares

Representatives : For the Council

Mr J Holbrook - Counsel

Mr J Brassel - Senior Environmental
Health Officer

Ms J Watson

Mr Soares represented himself

Date of Application : 4" August 2011

Type of Application : Application for a Rent Repayment Order
section 96(5) Housing Act 2004 (“the
Act”)

Tribunal : Mr A A Dutton Chair
Ms S Coughlin
Mr J Francis

Date of decision : 20" October 2011

DECISION

The tribunal dismisses the application for a rent repayment order
against Mr Matthew Soares for the reasons set out below

Reasons
BACKGROUND

1. This Application was made by the London Borough of Newham (“the
Council’) for a repayment order under section 96 of the Housing Act 2004.
Briefly the facts are as follows. On 24" November 2009 the Secretary of State
designated the area known as Little llford a selective licensing area under
section 80 of the Act and the subject premises is to be found in that area. The

designated selective licensing scheme runs for the period 1* March 2010 to
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28™ February 2015. A consequence of this designation is that by virtue of
section 85 of the Act the subject premises fell within the definition of a house
requiring a licence because it was being rented out and section 79(2)(a)
applied. Furthermore it is noted that housing benefit was being paid to
Claudio Da Silva, a tenant of the property.

In the Statement of Reasons for the Application the Council confirmed that
they carried out a search of the Land Registry which they said confirmed ‘the
defendant company as the owner and landford of the property”. Apparently an
application pack for a licence was sent to the Respondent, Mr Soares, and
although it is said he was given every opportunity to apply for a licence, he
did not do so. Consequently he was summonsed to attend the Stratford
Magistrates Court, when in his absence he was convicted of an offence under
section 95(1) of the Act on 8" April 2011 and apparently fined £2,000 with
compensation and costs. No certificate of conviction was produced by the
Council, who relied on an exchange of emails to provide evidence of such
conviction, which was in truth not challenged by Mr Soares.

Subsequently on 23" June 2011 the Council served upon Mr Soares a Notice
of Intended Proceedings under section 96(5) of the Act. This Notice informed
Mr Soares that as the “Appropriate Person” who had received Housing
Benefit for a period of no more than 12 months before the date of the Notice,
that he was required to repay that Housing Benefit in the sum of £2,647.47.
The period referred to in the Notice was 19™ July 2010 to 20" June 2011. He
was given until 29" July 2011 to make representations and informed that the
Council was considering making an application to the Residential Property
Tribunal (RPT).

On 12™ August 2011 the RPT received an application under the Act and
directions were issued on 16™ August 2011, resulting in this matter coming
before us on 6™ October 2011.

THE HEARING

At the hearing we had before us a bundle of documents prepared by the
Council which included amongst other documents the Statement of Reasons,
the directions issued by the RPT, the Notice, the Application to the RPT, a
statement of Mr John Brassel and some correspondence and emails. Mr
Soares had filed a document headed Particulars of Claim which had copies of
correspondence attached. On the morning of the hearing Mr Holbrook,

Counsel for the Council produced a skeleton argument and in the course of
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the Department for Communities and Local Government dated 24" November
2009 containing the notice creating Little liford a Designation Area for
Selective licensing. The second document was a copy of the application for a
licence made by Mr Soares on 3" July 2010 and thirdly a statement from Ms
Jo Watson the Appeals and Complaints Team Leader in the Housing and
Council Tax Benefits Division of the Council. A copy of HM Land Registry
Register of Title for the property was also provided.

Mr Soares also produced a further documents headed “Defence” and dated
1%! September 2011,

The thrust of Mr Soares’ defence was that he had been trying to licence the
property for some time and certainly before 21% August 2010 which he said
was the alleged date of the claim. It appears that an application for a licence
was made sometime before 13" April 2010 because on that day the Council
wrote to Mr Scares indicating that for reasons set out in that letter the
application was refused. A further application appears to have been made
and is dated 3™ July 2010 but again appears to have been unsuccessful due
to deficiencies. There was then an exchange of correspondence during 2011
in an attempt to obtain a licence but at the time of the Notice of Intended
Proceedings no licence had been issued, although we were told that a licence
is now likely to be granted.

For the Council Mr Holbroock had prepared a very helpful skeleton argument
that encapsulated the law and the Council’s position in respect therefore. It
confirmed that there were four elements for us to consider. The first was for
us to be satisfied that between 24" June 2010 and 23" June 2011 Mr Soares
had been in breach of section 95(1). The second limb was whether or not
Housing Benefit had been paid at any time when an offence had been
committed and thirdly had a Notice under section 95(7) been served. The
fourth and final element was whether we “must” make a Rent Repayment
Order or “may”. His skeleton argument set out the law as he saw it and asked
that we order repayment of the Housing Benefit which he calculated was
£2,636.61 as opposed to £2,647.47 claimed in the Notice.

He submitted to us that Mr Soares was the person having control of the
premises but conceded that there may be a problem concerning the Notice of
Intended Proceedings, in that it had not been served on the “Appropriate
Person” who is arguably K F Property Investments Limited. This company is
shown as the Registered Proprietors of the property at HM Land Registry as
evidenced by a copy of the Register produced by Mr Soares dated 16"
August 2010.




[image: image4.png]10. Ms Watson was called to confirm that Housing Benefit had been paid to
Claudio Da Silva. A copy of his Job Centre Plus application to the Council for
Housing Benefit was produced as was a copy of a letter dated 16™ August
2010 from KF Property Investments Limited confirming him as a tenant. A
copy of part of the tenancy agreement was also produced by her and a
statement showing the Housing Benefit paid. Mr Brassel was also called to
give evidence as to service of the Notice upon Mr Soares

11. Mr Soares in oral submissions to us confirmed that he had been in regular
contact with the Council attempting to obtain a licence. He had paid a fee of
£300 by cheque, which he did not think had been cashed and a further
cheque of £200 for the balance of the fees. He told us that he was the agent
for KF Property Investments Limited and that he received the rent for them
and managed the property. He denied that he was a director or shareholder in
this company.

12. At the conclusion of the hearing Mr Holbrock conceded on the part of the
Council that no Notice of Intended Proceedings had been served on KF
Property Investments Limited and that Mr Soares was not the Appropriate
Person for the purposes of section 97(2). He also asked, that in the light of
the documentation produced by the Council, if we could give some guidance
as to the papers we would expect to see if considering such an application in

the future.
THE LAW

595 Offences in relation to licensing of houses under this Part
(1) A person commits an offence if he is a person having control of or managing a house which
is required to be licensed under this Part (see section 85(1)) but is not so licensed.

596 Other consequences of operating unlicensed houses: rent repayment orders
(1) For the purposes of this section a house is an "unlicensed house" if-
(a) it is required to be licensed under this Part but is not so licensed, and
(b) neither of the conditions in subsection (2) is satisfied.
(2) The conditions are-
{a) that a notification has been duly given in respect of the house under section 62(1)_or
86(1)_and that notification is still effective (as defined by section 95(7)),
{b) that an application for a licence has been duly made in respect of the house under
section 87 and that application is still effective (as so defined).
(3) No rule of law relating to the validity or enforceability of conlracts in circumstances involving
illegality is to affect the validity or enforceability of-
(a) any provision requiring the payment of rent or the making of any other periodical
payment in connection with any fenancy or licence of the whole or a part of an
unlicensed house, or
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(4) But amounts paid in respect of rent or other periodical payments payable in connection with
such a tenancy or licence may be recovered in accordance with subsection (5) and section
97. (5) if-

(a) an application in respect of a house is made fo a residential property tribunal by the
local housing authority or an occupier of the whole or part of the house, and

(b) the tribunal is satisfied as to the matters mentioned in subsection (6) or (8),

the tribunal may make an order (a "rent repayment order") requiring the appropriate person

to pay to the applicant such amount in respect of the housing benefit paid as mentioned in

subsection (6)(b), or (as the case may be) the periodical payments paid as mentioned in

subsection (8)(b), as is specified in the order (see section 97(2) to (8)).

(6) If the application is made by the local housing authoerity, the tribunal must be satisfied as to
the following matters-

(a) that, at any time within the period of 12 months ending with the date of the notice of
intended proceedings required by subsection (7), the appropriate person has
committed an offence under section 95(1)_in relation to the house {whether or not he
has been charged or convicted),

{(b) that housing benefit has been paid (to any person) in respect of periodical payments
payable in connection with the occupation of the whole or any part or parts of the
house during any period during which it appears to the tribunal that such an offence
was being commitied, and

(c) that the requirements of subsection (7) have been complied withr in relation to the
application.

(7) Those requirements are as follows-

(a) the authority must have served on the appropriate person a notice (a "nolice of intended
proceedings”)-

(i} informing him that the authority are proposing to make an application under
subsection (5},

(i} setting out the reasoits why they propose to do so,

(iii) stating the amount that they will seek to recover under that subsection and how
that amount is calculated, and

(iv) inviting him to make representations to them within a period specified in the notice
of not less than 28 days;

(b) that period must have expired; and

(c) the authority must have considered any representations made fo them within that period
by the appropriale person.

(8) if the application is made by an occupier of the whole or part of the house, the tribunal must
he satistied as to the following matlers-

(a) that the appropriate person has been convicted of an offence under section 35(1)_in
relation to the house, or has been required by a reni repayment order (o make a
payment in respect of housing benefit paid in connection with occupation of the whole
or any part or parts of the house,

(b) that the occupier paid, to a perscn having control of or managing the house, periodical
payments in respect of occupation of the whole or part of the house during any period
during which it appears to the tribunai that such an offence was being committed in
relation to the house, and

(c) that the application is made within the period of 12 months beginning with-

(i) the date of the conviction or order, or
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(9) Where a local housing authority serve a notice of intended proceedings on any person under
this section, they must ensure-

(a) that a copy of the notice is received by the department of the authority responsibie for
administering the housing benefit to which the proceedings would relate; and

(b) that that department is subsequently kept informed of any malters relating to the
proceedings that are likely to be of interest to it in connection with the administration of
housing benefit.

(10} In this section-

"the appropriate person”, in refation to any payment of housing benefit or pericdical
payment payable in connection with occupation of the whole or a part of a house,
means the person who at the time of the payment was entitled to receive on his own
account periodical payments payable in connection with such occupation;

"housing benefit” means housing benefit provided by virtue of a scheme under section 123
of the Saocial Security Contributions and Benefits Act 1992 (c. 4);

"occupier”, in relation to any pericdical payment, means a person who was an occupier at
the time of the payment, whether under a tenancy or licence (and "occupation” has a
corresponding meaning);

“neriodical payments” means periodical payments in respect of which housing benefit may
be paid by virlue of regulation 10_of the Housing Benefit (General) Regulations 1987
(S.1. 1987/1971) or any corresponding provision replacing that regulation.

(11} For the purposes of this section an amount which-

(a) is not actually paid by an occupier but is used by him to discharge the whole or part of
his liability in respect of a periodical payment (for example, by offsetting the amount
against any such liability), and

(b) is not an amount of housing benefit,

is to be regarded as an amount paid by the occupier in respect of that periodical payment.

S97 Further provisions about rent repayment orders

(1) This seclion applies in relation lo orders made by residential property tribunals under section
96(5).

(2} Where, on an application by the local housing authority, the tribunal is satisfied-

(a) that a person has been convicted of an offence under section 95(1)_in relation to the
house, and

(b} that housing benefit was paid (whether or not to the appropriate person) in respect of
periodical payments payable in connection with occupation of the whole or any part or
parts of the house during any period during which it appears to the tribunal that such
an offence was being committed in relation to the house,

the tribunal must make a rent repayment order requiring the appropriate person to pay to

the authority an amount equal to the total amount of housing benefit paid as mentioned in

paragraph (b).

This is subject to subsections (3), (4) and (8).

(3) If the total of the amounis received by the appropriate person in respect of periodical
paymenis payable as mentioned in paragraph (b) of subsection (2) ("the rent total"} is less
than the total amount of housing benefit paid as mentioned in that paragraph, the amount
required to be paid by virtue of a rent repayment order made in accordance with that

subsection is limited to the rent total.
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paymenl of any amount which the fribunal is satisfied that, by reason of any exceptional
circumstances, it would be unreasonabie for that person to be required to pay.

(5) In a case where subsection (2) does not apply, the amount required tc be paid by virtue of a
rent repayment order under section 96(5)_is to be such amount as the tribunal considers
reasonable in the circumstances.

This is subject to subsections (6) to (8).

(6) In such a case the tribunal must, in particular, take into account the following matters-

(a) the total amount of relevant payments paid in connection with occupation of the house
during any period during which it appears to the tribunal that an offence was being
committed by the appropriate person in relation to the house under section 95(1);

{b) the extent to which that total amount-

(i) consisted of, or derived from, payments of housing benelfit, and
(i) was actually received by the appropriate person;

(c} whether the appropriate person has at any time been convicted of an offence under
section 85(1)_in relation to the house;

(d) the conduct and financial circumstances of the appropriate person, and

(e) where the application is made by an occupier, the conduct of the occupier.

(7) In subsection (6) "relevant payments" means-

(a) in relation to an application by a local housing authority, payments of housing benefit or
periodical payments payable by occupiers;

(b) in relation to an application by an occupier, periodical payments payable by the
occupier, less any amount of housing benefit payable in respect of occupation of the
house, or {as the case may be) the part of it occupied by him, during the period in
question.

(8) A rent repayment order may not require the payment of an amount which-

(a) (where the application is made by a local housing authority) is in respect of any time
falling outside the period of 12 months mentioned in section 96(6)(a), or

(b) (where the application is made by an occupier) is in respect of any time falling outside
the period of 12 months ending with the date of the occupier's application under
section 96(5);

and the period to be taken into account under subsection (6)(a) above is restricted

accordingly.

(9) Any amount payable to a local housing authority under a rent repayment order-

(a) does not, when recovered by the authority, constitute an amount of housing benefit
recovered by them, and

(b} is, until recovered by them, a legal charge on the house which is a local land charge.

(10) For the purpase of enforcing that charge the authority have the same powers and remedies
under the Law of Property Act 1925 (c. 20) and otherwise as if they were mortgagees by
deed having powers of sale and lease, and of accepting surrenders of leases and of
appointing a receiver.

{11) The power of appointing a receiver is exercisable at any time after the end of the period of
one month beginning with the date on which the charge takes effect.

{12) If the authority subsequently grant a licence under Part 2 or this Part in respect of the
house o the appropriate person or any person acting on his behalf, the conditions
contained in the licence may include a condition requiring the licence holder-

(a) to pay to the authority any amount payable to them under the rent repayment order and

nol so far recovered by them; and
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(13) If the authoiity subsequently make a management order under Chapter 1 of Part 4 in
respect of the house, the order may contain such provisions as the authority consider
appropiiate for the recovery of any amount payable o them under the rent repayment order
and not so far recovered by them.

(14) Any amount payable fo an occupier by virtue of a rent repayment order is recoverable by

the occupier as a debt due to him from the appropriate person......

FINDINGS

13.

14.

15

16.

We are satisfied on the evidence before us that Mr Soares was the person
having control or managing the property and as such was the liable person for
a conviction under section 95(1) of the Act. We are also satisfied that
Housing Benefit has been paid for a period in which an offence has been
committed. Ms Watson told us that Mr Da Silva had been a tenant since June
2008 and that he made an application for Housing Benefit in July 2010 and
has been receiving benefit since then subject to an apparent hiatus between
September and December 2010. Mr Holbrook calculated that the benefit paid
was £2.626.61, which is slightly less than the amount shown on the Notice of
Inlended Proceedings.

The difficulty the Council faces in this case is to be found at section 96(7).
This requires that the Notice of Intended Proceedings must be served upon
the “Appropriate Person” which is defined at sub section (10) as the person
“who at the time of the payment was entitled to receive on his own account
periodical payments payable in connection with such occupation”. Mr Soares
manages or controls the property for the company KF Property Investments
Limited for whom he is its agent. This we find was known, or should have
been known to the Council. There is a letter written in August 2010 exhibited
to Ms Watson's statement and the Land Registry search which the Council
said in its statement it had undertaken which showed that the company was
the owner of the property and entitled to receive the rent and was thus the
Appropriate Person.

In those circumstances we find that no notice has been served upon the
company as conceded by the Council through Mr Holbrook and further that
Mr Soares is not the Appropriate Person for the purposes of section 97(2) and
is not therefore liable to a Rent Repayment Order.

As a matter of comment we would add that we are not certain as to the status
of the application for a licence made by Mr Soares. It was not clear whether
the £300 which was initially tendered had been banked. This of course was

before the conviction. It seems that a further £200 was requested, suggesting
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section 96(2)(b) ? If the Council is minded to issue a Notice to the Company,
then of course, they have not been convicted of an offence and accordingly
section 97(5) would appear to apply in those circumstances

17. The parties are informed of their rights to appeal this decision for which
permission must be sought. The provisions of regulation 38 of the Residential
Property Tribunal Procedures and Fees (England) Regulations 2011 apply
and the application for permission must be made within 21 days of the date of
this decision.

18. As to the question of guidance in respect of the documents to be provided tc
us we found the following of assistance or would have been of assistance:
A copy of the actual designation notice
A copy of any licence application actually made
A copy of the up to date HM Land Registry Register of Title
A copy of the certificate of convicticn
A statement from a Housing Benefits officer giving details of the benefits paid
and the total amount due
A copy of the tenancy agreement and if possibie the application made by the
tenant for Housing Benefit

A copy of the Notice of Intended Proceedings and confirmation as to service.

20™ October 2011

Andrew Dutton - chair





