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section 96(5) Housing Act 2004 (“the
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Ms S Coughlin
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20" October 2011

DECISION

The tribunal finds that the sum of £6932.60 is due and owing in respect
of a Rent Repayment Order being the Housing Benefit paid for the
period 16" June 2010 to 18" March 2011 to be paid within 28 days or
such other period as the parties may agree between themselves
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BACKGROUND

1.

This Application was made by the London Borough of Newham (“the
Council") for a repayment order under section 96 of the Housing Act 2004.
Briefly the facts are as follows. On 24" November 2009 the Secretary of State
designated the area known as Little liford a selective licensing area under
section 80 of the Act and the subject premises is to be found in that area. The
designated selective licensing scheme runs for the period 1 March 2010 to
28" February 2015. A consequence of this designation is that by virtue of
section 85 of the Act the subject premises fell within the definition of a house
requiring a licence because it was being rented out and section 79(2)(a)
applied. Furthermore it is noted that housing benefit was being paid to Cecilia
Rodrigues, a tenant of the property.

in the Statement of Reasons for the Application the Council confirmed that
they carried out a search of the Land Registry which they said confirmed “the
defendant company as the owner and landlord of the property”. Apparently an
application pack for a licence was sent o the Respondent, Mr Kashim, and
although it is said he was given every opportunity to apply for a licence, he
did not do so. Consequently he was summonsed to attend the Stratford
Magistrates Court, when in his absence he was convicted of an offence under
section 95(1} of the Act on 18" March 2011 and apparently fined £700 with
costs. No certificate of conviction was produced by the Council, who relied on
an exchange of emails to provide evidence of such conviction, which was in
truth not challenged by Mr Kashim.

Subsequently on 17" June 2011 the Council served upon Mr Kashim a
Notice of Intended Proceedings under section 96(5) of the Act. This Notice
informed Mr Kashim that as the “Appropriate Person” who had received
Housing Benefit for a period of no more than 12 months before the date of the
Notice, that he was required to repay that Housing Benefit in the sum of
£9 574.07. The period referred to in the Notice was 16" June 2010 to 15"
June 2011. He was given until 22" July 2011 to make representations and
informed that the Council was considering making an application to the
Residential Property Tribunal (RPT).
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directions were issued on 16" August 2011, resulting in this matter coming
before us on 6" October 2011.

Before the matter came before us it was agreed by the Council that the
Repayment Order should be for a sum of £6,932.60 the period being reduced
to expire at the time when a licence had been granied which was 19" March

2011,

THE HEARING

At the hearing we had before us a bundle of documents prepared by the
Council which included amongst other documents the Statement of Reasons,
the directions issued by the RPT, the Notice, the Application to the RPT, a
statement of Mr John Brassel and Miss Lisa Watts, a copy of the licence
granted to Mr Kashim dated 13" June 2011 but effective from 19" March
2011 and some correspondence and emails. Mr Kashim had filed his own
bundle which included his reasons for objecting to the Order and a statement
made by him dated 25" August 2011, copies of purported tenancy
agreements and correspondence with the Council. On the morning of the
hearing Mr Holbrook, Counsel for the Council produced a skeleton argument
and a statement from Ms Jo Watson the Appeals and Complaints Team
Leader in the Housing and Council Tax Benefits Division of the Council. Mr
Jones, on behalf of Mr Kashim handed in an extract from Halsbury's Laws.

For the Council Mr Holbrook had prepared a very helpful skeleton argument
that encapsulated the law and the Council’s position in respect therefore. It
confirmed that there were four elements for us to consider. The first was for
us to be satisfied that between 18"™ June 2010 and 17" June 2011 Mr
Kashim had been in breach of section 95(1). The second limb was whether or
not Housing Benefit had been paid at any time when an offence had been
committed and thirdly had a Notice under section 95(7) been served. The
fourth and final element was whether we “must” make a Rent Repayment
Order or “may”. His skeleton argument set out the law as he saw it and asked
that we order repayment of the Housing Benefit which he calcuiated was
£7.379.28 as opposed to £9,574.07 originally claimed and the sum of

£6,932.60 as claimed in the revised Notice.
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He submitted to us that Mr Kashim had been convicted of an offence and was
the person having control of the premises and the “Appropriate Person” as
defined by the Act. On behalf of the Council it was averred that the property
was a Part 3 House because it was within the designated area and was
occupied at the relevant time by Ms Rodrigues who was in receipt of Housing
benefit. Notice had been properly served and that as a result of the conviction
we must make a rent repayment order.

Ms Watson was called to confirm that Housing Benefit had been paid to Miss
Rodrigues. A copy of her application to the Council for Housing Benefit was
produced showing EBS Estates as the Landiord and copy a tenancy
agreement dated 7" October 2008 between EBS Estates and Miss Rodrigues
was produced together with a statement showing the Housing Benefit paid.
Mr Brassel also gave limited evidence concerning the service of the Notice.
On questioning from the tribunal she was asked what steps had been taken to
establish EBS Estates as the Landlord, which appears were none. She said
she was not aware of any change of Landlord although the tenant should tell
the Council. Miss Rodrigues apparently vacated on 24" July 2011.

Mr Jones asked us to dismiss the application on the grounds that the Council
had failed to comply with the directions order. It appears that the documents
from the Council did not reach him until 13" September 2011 although Mr
Kashim had been able to meet his obligations under the directions. Mr Jones
did not seek an adjournment. We refused the request because it did not seem
to us that prejudice had been caused to Mr Kashim. He had been able to
answer the case against him and he did not seek an adjournment for more
time.

Mr Kashim’s case was that he had not granted a tenancy of the premises and
that he had applied for and now had a licence. He asked for costs against the
Council and that if we found against him there were “exceptional
circumstances” for not making an Order. In his witness statement he told us
that he had bought the property to modernise and sell on in 2007. He had
been advised in this by a relative named Gulam Ambia. Apparently Mr Ambia
had moved into the property when his own house was repossessed with the
intention that he would find a purchaser for Mr Kashim. It seems, according to
Mr Kashim that Mr Ambia took advantage of this relationship and in fact
rented the property without Mr Kashim knowing. It was not until either 6th or
12" April 2011 that he said he found out about the letting. He received no
money. When he went to the property he met with the “tenants” and arranged
for them to enter into an agreement with him. The first agreement in 2008 was

with a company of which he had no knowledge and the later agreement in
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13.

14,

2010 was not signed by him. He said in his statement that Mr Ambia had
disappeared. As to the conviction he said he had no notice of the
summonses and was scared and paid the fine without seeking legal advice.

in oral evidence he confirmed the contents of his statement. He told us that
the first time he had been to the property after he had completed the
refurbishment was 7" April 2011 some 3 years or more since his last visit. He
denied knowledge of the earlier tenancy agreements and that he had signed
any apart from the latest one. He was subjected to detailed cross examination
by Mr Holbrook. In answer to questions put to him we were told that he
worked in the customer service department of Wilkinson’s Hardware stores.
He had lived in liford for about a year, previously living with his Grandmother
in Wembley. He said that he had bought the house for £196,000 plus costs
with the help of a mortgage from Bank of Scotland. He had paid a deposit of
£19.000. He had bought the house to refurbish and sell on. The refurbishment
had consisted of redecorating, new flooring and a new central heating
system. He had relied on Mr Ambia to advise him. The house had been ready
for sale in March 2008 but he had not been able to find a buyer despite
putting it on the market through Estate Agents. He had been told that an
asking price of around £210,000 was possible but no offers had been made
which had tempted him to sell. When asked how he had paid the mortgage,
which was now around £190 per month, he said that he had borrowed from
friends and family. In June or July 2008 Mr Ambia had approached him
offering to help sell the property. He confirmed that he was a relative and was
experienced in buying and selling houses. When asked why he had not
rented the property out he said that he was concerned that a tenancy would
prevent him from selling. It appears that Mr Ambia’s house was repossessed
at around this time and Mr Kashim said that he agreed that Mr Ambia could
move into the property rent free, paying only the Council Tax. When asked
how often he saw Mr Ambia he told us it was rarely, at his grandmother’s
house. He had not seen Mr Ambia at the property, notwithstanding that he
had moved in he thought in July 2008. As stated above he told us he had not
visited the property until April 2011.

In answers to questions from the tribunal he told us that he had applied for a
licence on 20th April 2011 and did not know why it had been back dated to
19" March 2011. When asked why he had not visited since 2008 he said that
he had been a bit “disturbed” and had not thought about renting the property
out.

In closing Mr Jones posed a number of questions, although did not infact give

any answers They were amongst other matters raised whether the notice was
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paid in respect of a tenancy granted by Mr Kashim, whether Mr Kashim had
received rent below the benefit paid and was he the appropriate person. A
number of questions but no answers put to us. He asked us to consider
whether exceptional circumstances applied, was the correct amount being
sought and that he should order the Counci! to pay costs for being in breach

of the directions.

15. Mr Holbrook reminded us that Mr Kashim had bought the house to sell for a
profit and had a mortgage 1o pay and that he had rented it out as alleged by
the Council. He had not appealed the Magistrates Court conviction and paid

the fine. The case put forward was unbelievabte.

THE LAW

$95 Offences in relation to licensing of houses under this Part
(1) A person commits an offence if he is a person having control of or managing a house which
is required lo be licensed under this Part (see section 85(1)) but is not so licensed.

$96 Other consequences of operating unlicensed houses: rent repayment orders

(1) For the purposes of this section a house is an “uniicensed house" if-

(a) il is required to be licensed under this Part but is not so licensed, and

(b} neither of the conditions in subsection (2) is satisfied.

(2) The conditions are-

(a) that a notification has been duly given in respect of the house under section 62(1}_or
86(1) and that notification is still effective (as defined by section 95(7));

(b) that an application for a licence has been duly made in respect of the house under
section 87_and that application is stili effective (as so defined).

(3) No rule of law relating to the validity or enforceability of coniracts in circumstances involving
ilegality is to affect the validity or enforceability of-

(a) any provision requiring the payment of rent or the .making of any other periodical
payment in connection with any tenancy or licence of the whole or a part of an
unlicensed house, or

(b) any other provision of such a tenancy or licence.

(4) But amounts paid in respect of rent or other periodical payments payable in connection with
such a tenancy or licence may be recovered in accordance with subsection (5) and section
g7.

(5) if-

(a) an application in respect of a house is made {0 a residential property tribunal by the
Iocal housing authority or an occupier of the whole or part of the house, and

(b} the tribunal is satisfied as to the matters mentioned in subsection (6) or (8),

the tribunal may make an order (a "rent repayment order"} requiring the appropriale person

{o pay to the applicant such amount in respect of the housing benefit paid as mentioned in

subsection (6)(b), or (as the case may be) the periodical payments paid as mentioned in

subsection (8)(b}, as is specified in the order (see section §7(2) to (8)).
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the following matters-

(a) that, at any time within the period of 12 months ending with the date of the notice of
intended proceedings required by subsection (7). the appropriate person has
committed an offerice under section 95(1)_in relation to the house {whether or not he
has been charged or convicted),

(b) that housing benefit has been paid (to any person} in respect of pericdical paymenis
payable in connection with the occupation of the whole ar any part or parts of the
house during any period during which it appears to the tribunal that such an offence
was being committed, and

(c) thal the requirements of subsection (7) have been complied with in relation to the
application.

(7} Those requirements are as foliows-

(a) the authority must have served on the appropriate person a notice (a "notice of intended
proceedings”)-

(it informing him that the authority are proposing fto make an application under
subsection (5),

(ii) setting out the reasons why they propose to do so,

(iii) stating the amount that they will seek to recover under that subsection and how
that amount is calculated, and

(iv) inviting him to make representations to them within a period specified in the notice
of not less than 28 days;

(b} that period must have expired,; and

(c) the authority must have considered any representations made to them within that period
by the appropriate person.

{8) If the application is made by an occupier of the whofe or part of the house, the tribunal must
be satisfied as to the following matters-

(a) that the appropriate person has been convicted of an offence under section 95(1)_in
relation lo the house, or has been required by a rent repayment order to make a
payment in respect of housing benefit paid in connection with occupation of the whole
or any par or parts of the house,

(b) that the occupigr paid, to a person having controi of or managing the house, periodical
payments in respect of occupation of the whole or part of the house during any period
during which it appears to the tribunal that such an offence was being committed in
relation to the house, and

(c) that the application is made within the period of 12 months beginning with-

(i) the date of the conviction or order, or
(i) if such a conviction was followed by such an order (or vice versa), the date of the
later of them. ‘
(9) Where a local housing authority serve a notice of intended proceedings on any person under
this section, they must ensure-

(a} that a copy of the nolice is received by the department of the authority responsibie for
administering the housing benefit to which the proceedings would relate; and

(b} that that department is subsequently kept informed of any matters relating to the

proceedings that are likely to be of interest to it in connection with the administration of

housing benefit.
(10) in this section-
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payment payable in connection with occupation of the whole or a pait of a house,
means the person who at the time of the payment was enlitled to receive on his own
account periodical payments payable in connection with such occupation,

“housing benefit” means housing benefit provided by virtue of a scheme under section 123
of the Social Security Contributions and Benefits Act 1992 (c. 4);

“occupier”, in relation to any periodical payment, means a person who was an occupier at
the time of the payment, whether under a tenancy or licence (and “occupation” has a

| corresponding meaning};

"periodical payments" means periodical payments in respect of which housing benefit may
be paid by virtue of regulation 10_of the Housing Benefit (General) Regulations 1987
(S.1. 1987/1971) or any corresponding provision replacing that regulation.

(11) For the purposes of this section an amaunt which-

(a) is not actually paid by an occupier but is used by him to discharge the whole or part of
his liability in respect of a periodical payment {for example, by offsetting the amount
against any such liability), and

(b} is not an amount of housing benefit,

is to be regarded as an amount paid by the occupier in respect of that periodical payment.

597 Further provisions about rent repayment orders

(1} This section appiies in relation lo orders made by residential property tribunals under section
96(5).

(2) Where, on an application by the local housing autherity, the tribunal is satisfied-

(a) that a person has been convicted of an offence under section 95(1)_in relation to the
house, and

(b} that housing benefit was paid (whether or not (o the appropriate person) in respect of
periodical payments payable in connection with occupation of the whole or any part or
parts of the house during any period during which it appears to the tribunal that such
an offence was being committed in relation to the house,

the tribunal must make a rent repayment order requiring the appropriate person fo pay to

the authority an amount equal to the total amount of housing benefit paid as mentioned in

paragraph (b).

This is subject to subsections (3), (4) and (8).

{3) If the total of the amounts received by the appropriate person in respect of periodical
payments payable as mentioned in paragraph (b) of subsection (2} ("the rent total") is less
than the total amount of housing benefit paid as mentioned in that paragraph, the amount

' required to be paid by virtue of a rent repayment order made in accordance with that

subsection is limited to the rent total.
(4) A rent repayment order made in accordance with subsection (2) may not require the
payment of any amount which the tribunal is satisfied that, by reason of any exceptional
circumstances, it would be unreasonable for that person to be required to pay.

(5) In a case where subsection (2) does not apply, the amount required to be paid by virtue ofa
rent repayment order under section 96(5)_is to be such amount as the tribunal considers
reasonable in the circumstances.

This is subject to subsections (6) to (8).

{6} In such a case the tribunal must, in particular, take into account the following matters-

(a) the total amount of relevant payments paid in connection with occupation of the house
during any period during which it appears to the tribunal that an offence was being

committed by the appropriate person in relation to the house under section 95(1);
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(i} consisted of, or derived from, payments of housing benefit, and
{ii) was actually received by the appropriate person;

(c) whether the appropriate person has at any time been convicted of an offence under
section 95(1) in relaiion to the house;

(d) the conduct and financial circumsitances of the appropriate person; and

{e) where the application is imade by an occupier, the conduct of the occupler.

(7} In subsection (6) "reievant pa yments” means-

(a) in relation to an application by a local housing authority, payments of housing benefit or
periodical payments payable by occupiers;

(b} in relation to an application by an cccupier, periodical payments payable by the
occupier, less any amount of housing benefit pavable in respect of occupation of the
house, or (as the case may be) the part of it occupied by him, during the period in
guestion.

(8) A rent repayment order may not require the payment of an amount which-

(a) (where the application is made by a local housing authority) is in respect of any time
falling outside the period of 12 months mentioned in section 96(6)(a), or

(b) (where the application is made by an occupier) is in respect of any time falling outside
the period of 12 months ending with the date of the occupier's application under
section 96(5);

and the period fo be taken into account under subsection (6)(a) above is restricted

accordingly.

(9) Any amount payable to a local housing authorily under a rent repayment order-

(a) does nat, when recovered by the authority, constitute an amount of housing benefit
recovered by them, and

(b) is, until recovered by them, a legal charge on the house which is a local land chaige.

(10) For the purpose of enforcing that charge the authority have the same powers and remedies
under the Law of Property Act 1925 (c. 20) and otherwise as if they were mortgagees by
deed having powers of sale and lease, and of accepting surrenders of leases and of
appointing a receiver.

(11) The power of appointing a receiver is exercisable at any time after the end of the period of
one month beginning with the date on which the charge takes effect.

(12) If the authority subsequently grant a licence under Part 2 or this Part in respect of the
house to the appropriate person or any person acting on his behalf, the conditions
conlained in the licence may include a condition requiring the licence holder-

(a) to pay to the authority any amount payable to them under the rent repayment order and
not so far recovered by them, and

(b} to do so in such instaiments as are specified in the licence.

(13) If the authority subsequently make a management order under Chapter 1 of Part 4 in
respect of the house, the order may contain such provisions as the authority consider
appropriate for the recovery of any amount payable to them under the rent repayment order
and nol so far recovered by them.

{14) Any amount payable to an occupier by virfue of a rent repayment order is recoverable by
the occupier as a debt due to him from the appropriate person......

FINDINGS
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15.

16.

The question Mr Kashim asks us to decide is whether or not he was the victim
of dishonesty on the part of a member of his family, Mr Ambia. Mr Ambia has
disappeared. No one else is called to support his case. He did not appeal the
conviction, either on the ground that he was not served or that he had not
knowingly committed the offence. That being said we could not say that we
found Mr Kashim untruthful in the evidence he gave, although the suggestion
that he had not visited the property from 2008 to 2011 seemed somewhat far
fetched. However it seems to us that it is not really necessary for us to make
a finding of fact as to the truth of the tenancy situation on the arguments put
forward.

There is no doubt that a Notice of Intended Proceedings was correctly served
upon Mr Kashim. This is not in dispute. It seems to us that it is also not
disputed that Mr Kashim has been convicted of an offence under section
95(1).

We must therefore consider the provisions of section 96 and 97 of the Act,
which are set out above. The relevant parts are s96(6), (7) and (10 ) and s
97(2) and (4). In so far as section 96(10) is concerned we are satisfied that Mr
Kashim is the “Appropriate Person” for the purposes of the Act. Accordingly
we are satisfied that the Council has complied with section 96(6). Further the
Notice of Intended Proceedings meets the requirements of subsection (7).
Turning then to section 97(2) we are satisfied that subsection (2)(a) has been
proved by the Council and that Housing Benefit has been paid, whether to Mr
Kashim or not, in respect of the occupation of the property during a period
when an offence has been committed. In those circumstances we must make
a repayment order.

We considered whether section 97(3) or (4) may apply. Mr Kashim's case
was that he received no payment. However, subsection (2)(b) provides that if
Housing Benefit was paid, whether or not Mr Kashim, as the Appropriate
Person received it, we must make an order. We are satisfied that Housing
benefit was paid. No evidence was adduced that the sums paid, presumably
to Mr Ambia, were less than the benefit paid and accordingly there is no relief
available to Mr Kashim under this clause. He is of course, subject to legal
advice, entitled to consider proceedings against Mr Ambia to recover the rent
paid. It does not seem to us that the circumstances in which Mr Kashim found
himself are “exceptional’ within the meaning of the Act. To have no
involvement with the property, despite an urgent need to sell, for some 2 2
years seems to us to be strange and to an extent he bought the matter upon
himself even if we accept that he had no knowledge of the letting

arrangements.
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find that it is correct. Accordingly Mr Kashim must repay by way of a Rent
Repayment Order the sum of £6,932.60 within 28 days or such period as the
parties shall agree. We make no order requiring the Council to pay costs as
they have not acted in a manner as provided for in schedule 13 para 12 of the
Act.

18. The parties are informed of their rights to appeal this decision for which
permission must be sought. The provisions of regulation 38 of the Residential
Property Tribunal Procedures and Fees (England) Regulations 2011 apply

and the application for permission must be made within 21 days of the date of

this decision.

20" October 2011

Andrew Dutton - chair





