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The tribunal declines to make a rent repayment order against Mrs

Jacqueline McGovern for the reasons set out below

Background

The Tribunal received an application from London Borough of Newham
(the Council) under Section 96 (5) of the Housing Act 2004 (the Act),
for a Rent Repayment Order. The amount of Housing Benefit that the
Council sought to recover from the Respondent (Mrs McGovern) was
£3,300.00. This was stated to have been paid over a nine month period
(16/06/2010 to 30/03/2011) commencing 12 months less one day

before service of the Notice of Intended Proceedings.

Detailed directions dated were issued and the matter came before us
at a hearing on 11 October 2011. A similar case was heard at the same
time and we are grateful for the courteous assistance of those

attending.

Part 3 of the Act gives local housing authorities power to designate an
area as subject to selective licensing. As a consequence tenanted
houses must be licensed, subject to certain exceptions not applicable
in this case. If a property is unlicensed the authority may prosecute the
person having control or management of the house in the magistrates’
court and may also subsequently seek recovery of housing benefit by a
Rent Repayment Order. The main statutory provisions are attached as
an Appendix. It is of note that given the Council were basing their
application on the further provisions of section 97 (2) the tribunal must

be satisfied

(a) that a person has been convicted of an offence under section 95(1)_in

relation to the house, and



[image: image3.png](b) that housing benefit was paid (whether or not to the appropriate person) in
respect of periodical payments payable in connection with occupation of
the whole or any part or parts of the house during any period during which
it appears to the tribunal that such an offence was being committed in
relation to the house,
the tribunal must make a rent repayment order requiring the appropriate
person to pay lo the authority an amount equal to the lotal amount of
housing benefit paid as mentioned in paragraph (b).

This is subject to subsections (3), (4) and (8).

4. If we are so satisfied we must make a rent repayment order, subject to

subsections 97 (3) (4) and (8) : In particular here

97(4) A rent repayment order made in accordance with subsection (2) may not require
the payment of any amount which the tribunal is satisfied that, by reason of any
exceptional circumstances, it would be unreasonable for that person to be

required to pay.

The hearing

5. At the hearing we had before us a witness statement from Mrs
McGovern and correspondence between her solicitors and the Council.
We also had a bundle of documents prepared by the Council which
included a Statement of Reasons, the Notice of Intended Proceedings,
the Application to the Tribunal, witness statements of Mr Hari Singh, Mr
John Brassel and correspondence and emails, a letter from the
Department for Communities and Local Government dated 24
November 2009, a copy of the application for a licence from Mrs
McGovern dated 23 March 2010 and a witness statement from Ms Jo
Watson the Appeals and Complaints Team Leader in the Housing and
Council Tax Benefits Division. Mr Brassel, Ms Watson and Mrs

McGovern gave oral evidence.
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6. Mr Routledge accepted his clients had failed to comply with Directions
as they had only sent in their bundle on Friday 7 October (less than 2
working days before the hearing). He had been instructed late in the
matter and personally had not seen Mrs McGovern’s witness statement
although it had been received by his client. Ms Fleet, acting for Mrs
McGovern, had only seen the Council bundle on the morning of the
hearing. Mr Routledge asked us to consider an adjournment. His
client did not agree to our suggestion of payment of wasted costs
(estimated at approximately £850.00) and Ms Fleet said the
respondent wished to proceed because of the stress of waiting until
another day and the loss of rent. We decided it was reasonable’ to
proceed but allowed all attending some time for reading and indicated
that as the day went on either party could request more time or renew

their request for adjournment.

7. At the end of the hearing we agreed further time for written
representations on limited issues and for production of a revised

schedule of Housing Benefit sought.
Agreed Facts

8. We agreed a list of matters on which the tribunal needed to be satisfied

and started with those that were not contentious:
Was the property in an area of selective licensing?

9. On 24 November 2009 the Secretary of State designated the area
known as Little liford a selective licensing area under section 80(2) of
the Act and it was agreed that 37 Gloucester Road, London E12 5JU
(the property) is within that area. The designated selective licensing

' Regulation 15 LVT (Procedure } (England) Regulations 2003
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scheme was the first in LB Newham and came into effect on 1 March
2010 and continues to 28 February 2015. This was described by the
Council as a pilot scheme. A consequence of this designation is that
by virtue of section 85 of the Act a property would require a licence if it

was rented out. No exemption applied under section 79(2).

Was the property occupied under a tenancy?

10.

The property had been let, furnished as a whole, since 23 September
2004 on an Assured Shorthold Tenancy to Mr Jose Sagrado and Mr

Joao Antonio.

Had the respondent been convicted of an offence (failure to licence)?

11.

Mrs McGovern attended Stratford Magistrates Court, pleaded guilty
and was convicted of an offence (failure to licence the property) under
section 95(1) of the Act on 8 April 2011. She was given a conditional
discharge and ordered to pay costs. No certificate of conviction was
produced to the Tribunal by the Council, who relied on a witness
statement from Mr Hari Singh the officer attending the court hearing.
We accepted this and the conviction was not challenged by Mrs
McGovern, although she had concerns about it (see below).

Had Housing Benefit been paid when an offence was being committed?

12.

It was not disputed that housing benefit had been paid direct to Mrs
McGovern on behalf of Mr Joao Antonio, one tenant of the property
and that she received the payments on her own account (section 97 (2)
(b)). Payments commenced in 2004 but the period was in dispute and
this had been raised by her solicitors Pinney Talfourd in their letter to
the Council dated 13 July 2011. The tribunal had asked for details of
payments and periods in Directions but Ms Watson agreed the
information provided so far was not correct, so we allowed the Council

time to provide an amended schedule following the hearing.
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13.

(a) How much housing benefit had been paid during a period when an

offence was being committed - section 97 (2) (b)?

(b) Are there any exceptional circumstances so that it would be
unreasonable for the tribunal to order the respondent to pay all or some

of the housing benefit — section 97(4)?

(c) We also spent some time on the question of whether the notice of
intended proceedings had been validly served on the appropriate
person see section 96 (7). This was not strictly within the scope of
section 97 (2) but we considered it could be relevant and indeed Mr
Brassel had attended for this purpose. It was not disputed that Mrs

McGovern was the appropriate person.

How much?

14.

Ms Watson was called to confirm that housing benefit had been paid.
She had only become involved in this case in the previous week and
had not been involved in the Notice of Intended Proceedings. She
explained that Housing Benefit had ceased from 2 January 2011 (not
30 March 2011 as originally stated) for reasons to do with the tenant
that had nothing to do with Mrs McGovern. We allowed her time after
the hearing to produce an accurate statement .This gave the start of
the period as 24 May 2010 and the end as 02 January 2011. Thus the
amount sought by the Council was reduced by £900.00 with an
amended total of £2,400.00 (8 x 4 weeks @ £75.00 pw.). The
schedule contained a footnote that the Licence was valid from 19
March 2011.
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15.

16.

When called to give evidence Mrs McGovern explained that she had
been trying to licence the property for some time. It emerged that she
had made an application for a licence sometime before June 2010
because on 24 June 2010 the Council wrote to her acknowledging an
application “which unfortunately has some deficiencies”. The
application was not refused by the Council. Mrs McGovern explained
that she thought that she could not be granted a licence until she had
carried out certain improvement works. To this end, since October
2010, she had been in communication with Mr Paul Miskin who we
were informed is a senior EHO (and colleague of Mr Brassel). Mrs
McGovern had encountered some delay in obtaining entry to the
property, as her tenants (who had difficulty with the English language)
did not respond. She further stated that Mr Paul Miskin had told her
that “once all the works are carried out you can go and get the licence".
He had obtained access to the property at an unknown date and
subsequently met with her at the property. She stated he had granted
her an extension of time and she had carried out the required works
(and some additional works) over a 2 week period in February 2011.
These cost around £2.000.00.

The Council had sent Mrs McGovern a number of reminders from the
24 February 2010 and 10 March 2010 to 3 June 2010 to the property,
despite their knowledge of her addresses since 2004. Eventually on 3
June 2010 a reminder was sent to the Chigwell address following
which, a letter confirming receipt of an application to licence the
property was sent by Lisa Watts of the Council on 24 June 2010. A
further letter was sent by a James Dykes on 26 August 2010 to
Chigwell and this stage of correspondence from the Council culminated
in a written caution dated 25 October 2010. As mentioned above Mrs
McGovern was convicted on 18 March 2011. When attending the
magistrates’ court she had no representation and she told us she had
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18.

19.

been under the impression that the prosecution was for environmental
health and safety reasons and hence she pleaded guilty. She had
explained the circumstances to the magistrates and had received a
conditional discharge. On 22 March 2011 the Council sent her another
licence application form to her Chigwell address. She returned this
promptly as it was dated 28 March 2011. (The licence was backdated
and was granted effective from 18 March 2011).

As pointed out by the tribunal at the hearing more than once, where an
application for a licence is made to the local housing authority the
authority must either grant the licence or refuse to grant the licence.
Here Mrs McGovern had applied for a licence in or around June 2010
as evidenced by the letter from the Council (Lisa Watts) dated 24 June
201 [page 93 of bundle]. We note that Ms Watts considered the
application to have had “some deficiencies’. Mr Brassel could not
comment on this as he informed the Tribunal that his role in the
selective licensing process was "to pursue enforcement through
RROs".

Mr Routledge submitted the application for licence had been deemed
not effective, but we could not find that the Council had refused it or
granted it as required by section 88 (1). In our view therefore there
was an application for the purposes of section 96 (2) (b) so that the
house was not an unlicensed house. For this reason we decline to
make a Rent Repayment Order because we are not satisfied that an
offence of failure to licence in relation to the house was being
committed during the period 24 May 2010 to 22 December 2010.

We are well aware of the conviction and that this outcome is unlikely to
have been in the minds of the parliamentary draftsmen of the Act.
However sub section 97 (2) (b) is preceded by the word and and
includes the words “period during which it appears to the tribunal....”
So we take the view that there is room for exercise of our discretion,

even given a conviction. It is rare to go behind a criminal conviction but
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matter because of the guilty plea. We are an inquisitorial tribunal with
experience of the law and practice of licensing schemes and we have
delved into the facts and on the evidence before us we are not satisfied

that the ‘gateway’ test under section 87 (2) (b) has been met.

Are there any exceptional circumstances so that it would be

unreasonable for the tribunal to order the respondent to repay all or

some of the housing benefit?

20.

21.

22.

In the event that we are wrong on our decision that an offence was not
committed during the period housing benefit was paid we looked at this
possibility, as envisaged by section 97(4) of the Act.

Mr Routledge and Ms Fleet sent in submissions on ‘exceptionality’ after
the hearing. We completely agree with Mr Routledge’s general
submission on the ‘double jeopardy’ point and that sections 95 — 97 of
the Act are concerned with restitution not punishment. We also agree
with him that the carrying out of repairs, the possibility that Mrs
McGovern might evict her tenants,' the low rent level, that she has been
a local landlord for over 20 years are not exceptional circumstances.
We were not persuaded by the argument re her financial hardship here
as no specific evidence was produced, nor by the possibility that Mrs

McGovern, a professional landlord, might sell the property.

However we do not agree that the overall provisions of Part 3 of the Act
preclude us from looking back at the circumstances prior to the issue of
the service of Notice of Intended Proceedings and the conduct and
circumstances of the Council then. By analogy where there has been
no conviction, section 96(7) clearly does focus on the conduct and
circumstances of a local housing authority. The concept of
reasonableness is necessarily broad as should be the exercise of our

discretion.
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24.

More generally the wording of section 97 (4) ...... by reason of
exceptional circumstances it would be unreasonable for that person to
be required to pay (our bold) appears to us to include consideration of

the personal circumstances of the respondent.

Ms Fleet submitted that we should accept there are exceptional
circumstances here. She referred in particular to the mistaken belief
that Mrs McGovern did not need to apply for a licence until after the
works had been carried out, that the Council had not made sufficient
attempts to contact or consult with landlords and that although the
Housing Benefit Department had the correct address the Council faiied

to use it. We agree with her on these points.

The notice of intended proceedings

25.

26.

As mentioned above some time was devoted to this at the hearing and
we consider it in some detail. Mr Brassel was called to give evidence in
amplification of his witness statement. He admitted to having had no
personal experience in the main case and his evidence was limited to

service of notice upon Mrs McGovern.

The Notice of Intended Proceedings under section 96(5) of the Act (to
apply to the tribunal for a Rent Repayment Order) was dated 17 June
2011, but the certificate of service by post was undated. Mr Brassel
stated he posted the Notice himself on that day with a first class stamp
to Mrs McGovern at the property address. This was despite the fact
that he knew the property was tenanted and that an alternative address
was known to the Council, as she was a registered landlord for
Housing Benefit purposes. Mr Brassel could not be certain other
copies had been posted to her other given addresses but copies had
been passed to the Council's technical team to send by 2™ class post.
In the event Mrs McGovern accepted she had received the Notice at

her address in Chigwell and acted upon this by seeking legal advice as

10
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28.

29.

soon as possible resulting in her solicitors writing to the Council on 13

July 2011 (see below).

The Notice informed Mrs McGovern that as the “Appropriate Person”
who had received Housing Benefit for a period of no more than 12
months before the date of the Notice, she was required to repay that
Housing Benefit in the sum of £3,300. The period referred to in the
Notice was 16 June 2010 to 30 March 2011. She was given until 22
July 2011 to make representations and was informed that the Council
was considering making an application to the Residential Property

Tribunal.

We have some criticism of the notice. Firstly, the second application
for a licence was dated 28 March 2011 and the licence was dated 26
April 2011 for one year but notably it was backdated to 19 March 2011
for reasons we were not made aware of. In the Notice of Intended
proceedings dated 17 June 2011, one of the specific reasons given
was that no effective application had been made under section 87 for
the period 1 March 2010 to 30 March 2011. Yet there were two
applications for a licence in that period (albeit the second one only at
the very end of the period) and a licence had been granted effective
from 19 March 2011 (i.e. also within that period).

Secondly, the statement of reasons given for issuing the notice
included the following:

the landlord “had received the initial consultation and declaration
documents for the area and subsequently has received many
reminders to licence however did not apply for a licence. A successful
prosecution did not generate an effective application. An application
for a Rent Repayment Order was commenced and this did motivate the

landlord to make an application. The property is now licensed.

The application for the maximum repayment of housing benefit reflects

both the council’s desire to ensure that public funds are not wasted or

11
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31.

32.

used unlawfully and to ensure that errant landlords are not seen to

“get away” with non — compliance.”

We find this reasoning to be unfounded. Mrs McGovern had not
received the initial consultation and declaration documents and for
some time letters advising her of the need to licence had been sent to
the wrong address. She was communicating extensively with Mr
Miskin prior to the prosecution {April 2011) and she did re-apply for a
licence quickly after conviction: only 4 days after she received the
second form. We found Mrs McGovern to be a credible witness and in
particular we accept that she genuinely believed that she should sort
out the works as a prerequisite to the grant of a licence. Mr Brassel as
mentioned above was not a helpful witness in that he knew little about
the case and appeared to be unaware of the involvement of his
colleague Mr Miskin or of the applications for licence made by Ms

McGovern.

Thirdly, by letter dated 13 July Pinney Talfourd responded to the Notice
stating that an application had been made, that the property was now
licensed, pointing out that Housing Benefit had ceased in February
2011 and asking the Council to review the decision to refer the matter
to the Tribunal. Pinney Talfourd were however under the mistaken
impression that the licence was for an HMO (under Part 2 of the Act)
not in a selective licensing area (under Part 3). This is not surprising
given this was a pilot scheme and not explained in the licensing pack
(see below). There appears to be no evidence that the Council
considered the representations as required under section 96 (7) (c)
prior to the application to the Tribunal dated 12 August 2011. Had
they done so the Council might have at least amended some of the

errors in their Notice of Intended Proceedings.

Evidence of the consultation consideration had been specifically asked
for in Directions. Again whilst section 96(7) may not strictly apply,

given section 97 applies where there is a conviction, surely it must be

12
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good practice and fair to landlords to consider their side of the story

before commencing proceedings in the tribunal?

Finally the periods and amount of Housing Benefit set out in the Notice
were incorrectly calculated, as admitted by the Council and that error
was only rectified following the hearing (i.e. it was £900 too much).
This of itself would not in our view be fatal but taken alongside the

other deficiencies in the Notice did not impress us.

Are there any other exceptional circumstances?

34.

In addition to our findings above on the Notice of Intended Proceedings

we found the conduct of the Council to be lacking in the following ways:

(a) The advertisements for the selective licensing scheme were
placed in very small font only in two local free newspapers and on the
Council’'s website. The Council knew that Mrs McGovern did not live in
the local area. As mentioned above she was a registered landlord for
housing benefit purposes. No letter re the proposal to have a selective
licensing scheme was sent to her (or other landlords in the area).The
first letters re licensing were sent to Mrs McGovern at the property and
her tenants have limited English, so were not received by her (see
para 16 above). In the sample pack provided in bundle “Notes to
support property licensing” no mention was made of the licensing
scheme in a selective licensing area and there was no reference to
Part 3 of the Act.

We therefore do not find that the Council had taken “all reasonable

steps to secure applications for licences are made” in accordance with

the duty imposed on by section 85 (4) of the Act.

13
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(b)  We found the practice in reducing in the number of years (from 5
to 1) for which a licence would be granted to be oppressive. These
were made in the various reminder letters some of which had been

sent to the property address

(C) At risk of repetition Mr Miskin had identified some problems with
the property, which Mrs McGovern had resolved promptly so that he
signed the works off on 22 February 2011 and the licence was
subsequently granted soon after (involving a decision that Mrs
McGovern was a fit and proper person). She had cooperated fully with
him and we accept that she was under the mistaken belief that she
could not push forward for the licence until the works were carried out.
We find it unsatisfactory that Mr Brassel (who issued the notice of
intended proceedings) had no knowledge of the involvement of his
EHO colleague Mr Miskin.

{d)  Given the selective licensing scheme was a pilot one and the
first of its kind in the borough if not in London, we consider some
leeway might reasonably have been allowed to Mrs McGovern. We
accept Mr Routledge’s argument that the statutory scheme is designed
to protect the public purse and to act as a deterrent to bad landlords
but there was no evidence before us that Mrs McGovern was the latter.
In her own words Mrs McGovern felt “bullied” by the process of

prosecution and application for a rent repayment Order.

(e)  We found the fact that a licence appears to need to be renewed
annually (at a fee of £500) unreasonable given the five year life of the
scheme and we note with surprise that the licence assesses the

property as an HMO.

In conclusion we find the manner in which Newham have determined to

pursue Mrs McGovern by prosecution and seeking a RRO for selective

14




[image: image15.png]licensing to be oppressive. We are of the view that a Local Housing
Authority should take a more pragmatic approach in dealing with
licensing so that prosecution and enforcement would only

follow expansive consultation,  discussion and advice to landlords
and a higher level of information passed to landlords than has been
shown in the current case.

In the light of the above findings we determine that there are
exceptional circumstances here so that it would be unreasonable for
Mrs McGovern to pay back the £2,400.00 sought by the Applicant.

Costs

Schedule 13 to the Act
12(1) A tribunal may determine that a party to proceedings before it is to pay the costs incurred by

another party in connection with the proceedings in any circumstances falling within sub-paragraph (2).

(2)The circumstances are where—

(a) he has failed to comply with an order made by the tribunal;

{d) he has, in the opinion of the tribunal, acted frivolously, vexatiously, abusively, disruptively or

otherwise unreasonably in connection with the proceedings.

(3) The amount which a party to procee.dings may be ordered to pay in the proceedings by a

determination under this paragraph must not exceed-—

(a) £500, or

35.  Ms Fleet applied for costs under the above paragraph. Mr Routledge
submitted that the Council had acknowledged and apologised for its
failure to comply with the Tribunal's Directions, but he argued that
given the tribunal had declined to adjourn the hearing, the Council’s

failures had not caused costs to be wasted by the respondent.

15
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37.

38.

39.

In its original application, received on 12 August 2011, the Council
had asked the Tribunal to deal with the matter urgently. The Tribunal
issued Directions on 22 August and required bundies by 6 September,
although this was later extended at the Council’'s request. The
respondent was directed to reply some two weeks later. However the
Council only produced their bundles at the eleventh hour, so that the
respondents did not fully know the case to answer and we accept the
submissions of Ms Fleet that she had done some wark that proved to
be redundant and done additional preparatory work in chasing letters
and telephone calls to the Council and to the Tribunal and had sent
the witness statement and rent schedule to the tribunal prior to seeing

the council's bundle, in an effort to comply with Directions.

We were also well aware that the hearing (originally listed for two
hours for each of the two cases) took much longer, ending at 5.30
p.m. We consider this was mainly because the tribunal and the parties
needed time to read and digest documents received late from the
Council. Consequently there was a need for fairness to allow further
written representations because there was insufficient time at the
hearing and this inevitably meant the respondent incurred additional

legal fees.

We therefore determine that the Council had acted unreasonably in
connection with the proceedings. We wish to record however that the
Council, represented by Mr Routledge, took a reasonable and helpful
stance at the hearing.

No quantum of fees incurred has been provided and no agreement
reached on them between the parties. In the light of the sums
mentioned at the hearing, albeit for costs that would have been
wasted had we adjourned to another day, we assess that the

respondent is likely to have incurred additional costs of at least

16
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forthwith.

40. The parties are informed of their rights to appeal this decision for which
permission must be sought. The provisions of regulation 38 of the
Residential Property Tribunal Procedures and Fees (England)
Regulations 2011 apply and the application for permission must be

made within 21 days of the date of this decision.

Mrs V.T.Barran
Date: 21 November 2011

17
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$95 Offences in relation to licensing of houses under this Part
(1) A person commits an offence if he is a person having control of or managing a
house which is required to be licensed under this Part (see section 85(1)) but is

not so licensed.

$96 Other consequences of operating unlicensed houses: rent repayment
orders
(1) Forthe purposes of this section a house is an "unlicensed house" if-
(a) it is required to be licensed under this Part but is not so licensed, and
(b) neither of the conditions in subsection (2) is satisfied.
(2) The conditions are-

(a) that a notification has been duly given in respect of the house under
section 62(1)_or 86(1)_and that notification is still effective (as defined by
section §5(7));

(b) that an application for a licence has been duly made in respect of the
house under section 87_and that application is still effective (as so
defined).

(3) No rule of law relating to the validity or enforceability of contracts in circumstances
involving illegality is to affect the validity or enforceability of-

(a) any provision requiring the payment of rent or the making of any other
periodical payment in connection with any tenancy or licence of the whole
or a part of an unlicensed house, or

{(b) any other provision of such a tenancy or licence.

{4) But amounts paid in respect of rent or other periodical payments payable in
connection with such a tenancy or licence may be recovered in accordance with

subsection (5) and section 97.

18
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(a) an application in respect of a house is made to a residential property
tribunal by the local housing authority or an occupier of the whole or part
of the house, and

(b) the tribunal is satisfied as to the matters mentioned in subsection (6) or (8),

the tribunal may make an order (a "rent repayment order'} requiring the
appropriate person to pay to the applicant such amount in respect of the housing
benefit paid as mentioned in subsection (6)(b), or (as the case may be} the
periodical payments paid as mentioned in subsection (8)(b), as is specified in the
order {see section 97(2) to (8)).

(6) If the application is made by the local housing authority, the tribunal must be
satisfied as fo the following matters-

(a) that, at any time within the period of 12 months ending with the date of the
notice of intended proceedings required by subsection (7), the appropriate
person has committed an offence under section 95(1)_in relation to the
house (whether or not he has been charged or convicted),

(b) that housing benefit has been paid (to any person) in respect of periodical
payments payable in connection with the occupation of the whole or any
part or parts of the house during any period during which it appears to the
tribunal that such an offence was being committed, and

(c) that the requirements of subsection (7) have been complied with in relation
to the application.

(7) Those requirements are as follows-

(a) the authority must have served on the appropriate person a notice (a
“notice of intended proceedings")-

(i) informing him that the authority are proposing to make an
application under subsection (5),

(ii) setting out the reasons why they propose to do so,

(iii) stating the amount that they will seek to recover under that
subsection and how that amount is calculated, and

(iv) inviting him fo make representations to them within a period
specified in the notice of not less than 28 days,

(b) that period must have expired; and

(c) the authority must have considered any representations made to them
within that period by the appropriate person.

(8) If the application is made by an occupier of the whole or part of the house, the
tribunal must be satisfied as lo the following matters-

(a) that the appropriate person has been convicted of an offence under

section 95(1)_in relation to the house, or has been required by a rent

19
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connection with occupation of the whole or any part or paris of the house,

(b) that the occupier paid, to a person having control of or managing the
house, periodical payments in respect of occupation of the whole or part
of the house during any period during which it appears to the tribunal that
such an offence was being committed in relation to the house, and

(c) that the application is made within the period of 12 months beginning with-

(i) the date of the conviction or order, or
(i) if such a conviction was followed by such an order (or vice versa),
the date of the later of them.
(9) Where a local housing authority serve a notice of intended proceedings on any
person under this section, they must ensure-

{a) that a copy of the notice is received by the department of the authority
responsible for administering the housing benefit to which the
proceedings would relate; and

(b) that that department is subsequently kept informed of any matters relating
to the proceedings that are likely to be of interest to it in connection with

the administration of housing benefit.

20
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“the appropriate person”, in relation to any payment of housing benefit or

periodical payment payable in connection with occupation of the whole or &

part of a house, means the person who at the time of the payment was
entitied to receive on his own account periodical payments payable in
connection with such occupation;

"housing benefit” means housing benefit provided by virtue of a scheme under

section 123 of the Social Security Contributions and Benefits Act 1992 (c. 4);

"occupier”, in relation to any periodical payment, means a person who was an

occupier at the time of the payment, whether under a tenancy or licence (and

“occupation” has a corresponding meaning);

"neriodical payments" means periodical payments in respect of which housing

benefit may be paid by virtue of requlation 10_of the Housing Benefit (General)

Regulations 1987 (S.I. 1987/1971) or any corresponding provision replacing

that regulation.

(11} For the purposes of this section an amount which-

{a) is not actually paid by an occupier but is used by him to discharge the
whole or part of his liability in respect of a periodical payment (for
example, by offsetting the amount against any such liability), and

(b) is not an amount of housing benefi, is to be regarded as an amount paid

by the occupier in respect of that periodical payment.

§97 Further provisions about rent repayment orders
(1)  This section applies in relation to orders made by residential property tribunals
under section 96(5).
{2)  Where, on an application by the local housing authority, the tribunal is satisfied-
{a) that a person has been convicted of an offence under section 95(1)_in
relation to the house, and
{b) that housing benefit was paid (whether or not to the appropriate person) in
respect of pericdical payments payable in connection with occupation of
the whole or any part or parts of the house during any period during which
it appears to the tribunal that such an offence was being committed in
relation to the house,
the tribunal must make a rent repayment order requiring the appropriate
person to pay to the authority an amount equal to the total amount of
housing benefit paid as mentioned in paragraph (b).
This is subject to subsections (3}, (4) and (8).
(3} If the total of the amounts received by the appropriate person in respect of
periodical payments payable as mentioned in paragraph (b) of subsection (2)

("the rent total") is less than the total amount of housing benefit paid as
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[image: image22.png]mentioned in that paragraph, the amount required to be paid by virtue of a rent
repayment order made in accordance with that subsection is limited to the rent
total.

(4) A rent repayment order made in accordance with subsection (2} may not require
the payment of any amount which the tribunal is satisfied that, by reason of any
exceptional circumstances, it would be unreasonable for that person to be
required lo pay.

(5) In a case where subsection (2) does not apply, the amount required to be paid by
virtue of a rent repayment order under section 96(5)_is to be such amount as the
tribunal considers reasonable in the circumstances.

This is subject to subsections (6) to (8).

(6) In such a case the tribunal must, in pariicular, take into account the following

matters-

(a) the total amount of relevant payments paid in connection with occupation of
the house during any period during which it appears to the tribunal that an
offence was being committed by the appropriate persor in relation to the
house under section 95(1);

(b) the extent to which that total amount-

(i) consisted of, or derived from, payments of housing benefi, and
(i) was actually received by the appropriate person;

(c) whether the appropriate person has at any time been convicted of an offence
under section 95(1)_in relation to the house;

(d) the conduct and financial circumstances of the appropriate person; and

(e) where the application is made by an occupier, the conduct of the occupier.

(7) In subsection (6) "relevant payments" means-

(a) in relation to an application by a local housing authority, payments of housing
benefit or periodical payments payable by occupiers;

(b) in relation to an application by an occupier, periodical payments payable by the
occupier, less any amount of housing benefit payable in respect of occupation
of the house, or (as the case may be) the part of it occupied by him, during
the period in question.

(8) A rent repayment order may not require the payment of an amount which-

(a) (where the application is made by a local housing authority) is in respect of any
time falling outside the period of 12 months mentioned in section 96(6)(a); or

(b) (where the application is made by an occupier) is in respect of any time falling

outside the period of 12 months ending with the date of the occupier's
application under section 96(5);

22




[image: image23.png]and the period to be taken into account under subsection (6)(a) above is restricted
accordingly.

{9} Any amount payable to a local housing authority under a rent repayment order-

(a) does not, when recovered by the authority, constitute an amount of housing
benefit recovered by them, and

(b) is, until recovered by them, a legal charge on the house which is a local land
charge.

(10} For the purpose of enforcing that charge the authority have the same powers and
remedies under the Law of Property Act 1925 (c. 20) and otherwise as if they
were mortgagees by deed having powers of sale and lease, and of accepting
surrenders of leases and of appointing a receiver.

(11) The power of appointing a receiver is exercisable at any time after the end of the
period of one maonth beginning with the date on which the charge takes effect.

(12) If the authority subsequently grant a licence under Part 2 or this Part in respect of
the house to the appropriate person or any person acting on his behalf, the
conditions contained in the licence may include a condition requiring the licence
holder-

(a) to pay to the authorily any amount payable to them under the rent repayment
order and not so far recovered by them; and
(b) to do so in such instalments as are specified in the licence.

(13) If the authority subsequently make a management order under Chapter 1 of Part
4 in respect of the house, the order may contain such provisions as the authority
consider appropriate for the recovery of any amount payable to them under the
rent repayment order and not so far recovered by them.

(14) Any amount payable to an occupier by virtue of a rent repayment order is

recoverable by the occupier as a debt due to him from the appropriate person......
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