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REASONS FOR DISMISSAL OF APPEAL

The Appellant is the leasehold owner of the subject property, a first-floor studio
flat in an S-storey block fronting the Edgware Road in west central London. The
Respondent identified a number of category 1 and 2 hazards at the property and
served an Improvement Notice in accordance with their powers as a local
authority under the Housing Act 2004. The Appellant decided not to challenge
most of the Notice’s requirements but baulked at the installation of an air-
conditioning unit which the Respondent said was necessary to address a category
| hazard of excess heat. He has appealed to the Tribunal in accordance with his
right to do so under Schedule 1 of the Housing Act 2004 against a number of
aspects of the Notice but, by the time of the hearing, only the installation of air

conditioning remained in dispute.

The Appellant has, since 2008, let the property to Rachida Garbout. Ms Garbout
complained to the Responden.t, principally about the smells coming from the all-
night café and kebab shop, Café Helen, located on the ground floor immediately
below. That issue has been dealt with by separate proceedings involving the
service of an abatement notice for a statutory nuisance and the Respondent is
satisfied that the owner of the café has taken suitable steps to address it.
However, Ms Garbout also complained about heat in her flat and how difficult 1t

was to breathe.

At the hearing on 8" December 2011 the Tribunal heard from the Respondent’s
two environmental health officers who were principally involved in addressing
the issue of heat — Julie Cannard was responsible for dealing with the complaint
and, in due course, served the Notice but she also sought the advice of her
colleague, Robert Sales, who specialises in energy éfﬁciency issues, including

excess heal.

Ms Cannard responded to Ms Garbout’s complaint and visited the property.
Temperature monitors were placed in and outside the prbperty from 31% July to
6" August 2010 inclusive. Those monitors, working 24 hours per day for the
whole week, recorded the internal temperature as typically around 28°C but not
going below 26°C at any point whereas the external temperatures fluctuated

between 16°C and 26°C (ignoring exceptional spikes caused by direct solar
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information, including:-

(a) The graphs showing the temperature levels inside and outside the property
gave the appearance that the internal temperature stayed consistently high

independent of variations in the external temperature over the same period;

(b) The ventilation strategy, i.e. the use of the window to allow ventilation to

cool the property, was inadequate to avoid excess heat.

Mr Sales’s observations dovetailed with what was ultimately the main point put
on behalf of the Appellant by his agent, Mr Mumford. He argued that there was
not a category .1 hazard or that it could be avoided by the simple expedient of
opening the window. Mr Sale agreed that doing so would probably result in the

internal temperature coming down to a level which was no longer hazardous.

However, the problem with opening the window is that the property is on one of
London’s busiest thoroughfares. There is substantial traffic pollution and noise
from traffic, people and local businesses, some of which, like Café Helen, operate
at night. The Tribunal is satisfied that most people living in such a property
would not open the window to cool down the pr.openy given the high level of
noise and pollution which would result. The Respondent is entitled to conclude
that the problem of heat is likely to remain at the same hazardous level unless

some other strategy is employed.

Mr Mumford challenged the finding that there was a category 1 hazard on the
basis that the temperature monitoring was for too short a period to constitute a
sufficient sample. Mr Sales responded that there was only so much monitoring
the Respondent could do with the resources available but, in any event, the
conc\uslon that there was a category | hazard of excess heat relied on more than
just the temperature monitoring. The Respondent took into account the nature of
the property, namely a small studio flat with two sash windows located in one
wall, surrounded by other flats to both sides and above. They eliminated other
potential sources of heat (for example, the communal heating system only
provided heat to the radiator in the property between 1% October and 1% April
each year) and considered the likelihood in those circumstances that the problem

of excess heat would continue beyond the monitoring period. Mr Sales
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temperature had risen above a certain level but required a reasonable
consideration of all the circumstances. Particular attention was paid to current
guidance which indicates that 23°C was the maximum comfortable level and over
24°C sleep may be disturbed, amongst other potential adverse consequences. The
Tribunal was satisfied that the Respondent’s approach was reasonable and their
conclusion as to the existence of excess heat was justified on the evidence and the

suidance currently available on that issue.

Mr Mumford alleged that the heat could only have come from one of a limited
number of sources and, since it was not the weather, the surrounding flats or the
communal heating system, it had to be Café Helen. In his original appeal
statement, the Appellant had argued forcefully that the excess heat in the property
had to have been caused by Café Helén and he should not have to pay for

something that was someone else’s fault.

Mr Briggs, counsel for the Respondent, pointed out that the Act provides for an
appellant to bring In other parties if it is alleged that they are the responsible
persons but the Appellant had chosen not to do so. There is also the point that the
Act provides a no-fault system of enforcing housing standards — the HHSRS is
principally about whether hazards exist and what can be done to address them,
not who caused them. The Appellant may also have private law rights to oblige
any neighbours causing a nuisance to pay for the consequences of that nuisance,

including the costs of complying with the Respondent’s enforcement action.

_ However, the Appellant’s principal problem in blaming Café Helen is that he had

no evidence to support his allegation. The cafe’s kitchen is right at the back,
beyond the back of the flat, and the two kebab spits at the front are actually under
the neighbouring flat, 444A. There are apparently no ducts or pipes from either
the café or the communal heating system running under the property. There fs no
evidence that the internal air temperature of the cafe ever exceeds the internal air
temperature recorded inside the property — the Respondent took further
measurements inside the café on 6" December 2011 which indicated that it was
considerably lower at around 16.5-17.5°C. If the Appellant wishes to continue his
allegation that the café does produce excess heat in any other proceedings, he is

unlikely to succeed without substantial further evidence.
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The Appellant claimed that the installation of an air-conditioning unit would be
expensive and aesthetically unpleasing and was unwanted by him, his agent and
his tenant. In fact, Ms Garbout indicated n a letter written on her behalf in
October 2011 that she did want air conditioning, although it 1s not clear that she
understood the full consequences, including the fact that she would probably be
paying for the electricity which would power it. However, if there is air-
conditioning, it would be the choice of her or any later occupier whether to use it.
At the moment, the problem of excess heat remains without any effective method
of addressing it. The‘estimated cost, according to the Appellant, would be around
£762. This is less than one month’s rent and does not seem 10 the Tribunal to be

disproportionate in the circumstances.

For the above reasons, the Tribunal is satisfied that there is a categdry | hazard of
excess heat at the subject property and that the installation of an air-conditioning
unit is required to address it. Therefore, the appeal is dismissed and the

Improvement Notice is confirmed.

The Appellant had also complained about the amount of £570 the Respondent is
scckmU to charge him, being 9.5 hours of officer time, charged at £60 per hour, in
relation to the service of the Notlce However, the Tribunal only has the power to
reduce the charge under s.49(7) ofthe Act if the appeal has been allowed. Even if
it had the power to reduce the charge, the Tribunal would not be minded to do so
given that the appeal has been lost and because the charge does not appear to be

outside the boundaries of what is reasonable.

N K Niea

Chairman.....

Date 8" December 2011




