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Decision and Reasons

Decision

1. On both 7th February 2011 and 18th February 2011, the premises located at 104 Gloucester Road, London SW7 4RH constituted a licensable House in Multiple Occupation within the meaning of section 254(4) of the Housing Act 2004, section 55 of the Housing Act 2004 and paragraph 3 of the Licensing of Houses in Multiple Occupation (Prescribed Descriptions)(England) Order 2006.
2.  On both 7th February 2011 and 18th February 2011, the premises located at 106 Gloucester Road, London SW7 4RH constituted a licensable House in Multiple Occupation within the meaning of section 254(4) of the Housing Act 2004, section 55 of the Housing Act 2004 and paragraph 3 of the Licensing of Houses in Multiple Occupation (Prescribed Descriptions)(England) Order 2006.

3. The respondents are to pay to the applicants £500 in costs pursuant to the Tribunal’s power contained in paragraph 12 of schedule 13 to the Housing Act 2004.
Reasons
Introduction
1. In this matter the Tribunal is asked to determine two issues in respect of two sets of premises at 104 and 106 Gloucester Road, London SW7. Those issues are :

(a) Whether each set of premises is a House in Multiple Occupation (HMO) for the purposes of the Housing Act 2004;

(b) If so, whether each set of premises is also required to be licensed under Part 2 of the Act.

2. The case was transferred from the West London Magistrates’ Court  by District Judge English pursuant to paragraph 3 of schedule 13 to the Housing Act 2004. In April 2011, the applicants had laid two informations with the Court alleging in respect of each property that offences had been committed by the respondents in their failure to obtain a license for the HMOs and in relation to failures to comply with the management of Houses in Multiple Occupation (England) Regulations 2006 and section 234 of the 2004 Act. At a hearing in the Magistrates’ Court on 14th June 2011, not guilty pleas were entered to all of the offences by Mr C Noyce of Lovell Son & Pitfield on behalf of the respondents. The defence and issue for trial was whether the property was an HMO or not at the relevant date. That issue was referred to the Tribunal for determination.
3. The Tribunal does not have a freestanding jurisdiction to determine the question of whether or not a property is an HMO, although it is required to do so as a prerequisite to the exercise of its jurisdiction in other contexts. For example, in order to determine appeals against the making of a management order under section 102 of the 2004 Act or to decide whether or not to make a rent repayment order under section 96 of that Act. 

Paragraph 3 of Schedule 13 to the Act provides:

“3(1) This paragraph applies where, in any proceedings before a court, there falls for determination a question which a tribunal would have jurisdiction to determine on an application or appeal to the tribunal.

(2) The court –

(a) may by order transfer to the tribunal so much of the proceedings as relate to the determination of that question…”

As the Tribunal does have jurisdiction to determine the question on various applications or appeals, and having regard to the fact that both parties were content that the Tribunal deal with the matter, directions were given for the matter to be heard.
4. A hearing was convened on 28th November 2011 and continued on 29th November 2011. At the hearing the applicants were represented by Mr N Grundy of counsel and the respondents by Mr Noyce, a solicitor with Lovell Son & Pitfield. Evidence was given for the applicants by Mr O Evans and Mr R Rupeiks who are both Environmental Health Officers with the applicant authority. No evidence was called by the respondents, however arrangements were made for the Tribunal and parties to inspect the properties with the assistance of Mr B Cela a builder in the respondents’ employment.

The properties
5. 104 and 106 Gloucester Road are a pair of mid nineteenth century stucco and brick fronted buildings on basement, ground and five upper floors. Access to both properties is obtained through the front entrance door of no. 106. The properties are linked by openings in the party wall at ground and second floor levels. They also share a fire escape route from the top storey onto a metal walkway on the rear roof slope which allows the occupiers of either property to escape down through the neighbouring property in case of fire. No. 106 is composed entirely of residential units. In 104 there is also some commercial use of the basement and ground floor front rooms. Each property has a large number of residential lettings (in excess of 20 units each); many are of small size with cramped facilities. Internal maintenance of the buildings is poor. At ground floor level within each building letters addressed to individual residents were laid out on a table for collection. Each unit is numbered and has a locked entrance door.
The issues
6. In order to decide whether or not premises constitute an HMO for the purposes of the Housing Act 2004, the Tribunal must consider whether or not those premises fall within the definitions contained in section 254 or 257 of the Housing Act 2004. If the premises do constitute an HMO then the Tribunal must consider whether the premises fall within the description prescribed for the licensing of an HMO.
7. Since the matter was transferred from the Magistrates’ Court, Mr Grundy submitted that the Tribunal must be satisfied on the issues to the criminal standard. The Tribunal must, he said, be satisfied so it is sure. The Tribunal did not have to decide that point in this case as the quality and standard of the evidence was high and it had no difficulty in establishing the requisite elements of the various tests to be applied to the criminal standard. Accordingly the general issue of the standard of proof required is left to one side in this instance.

Houses in Multiple Occupation
8. Section 254 of the Housing Act 2004 defines “house in multiple occupation” and sets out several tests for the definition to be met. A property may be an HMO if it meets the standard test (subs(2)); the self-contained flat test (subs (3)); the converted building test (subs(4)) or if it is a converted block of flats to which section 257 applies.

9. The standard test, the converted building test and section 257 are relevant. Section 254 provides as follows:

“(1) ……

(2) A building or a part of a building meets the standard test if –

(a) it consists of one or more units of living accommodation not consisting of a self-contained flat or flats;

(b) the living accommodation is occupied by persons who do not form a single household (see section 258);

(c) the living accommodation is occupied by those persons as their only or main residence or they are to be treated as so occupying it (see section 259);

(d) their occupation of the living accommodation constitutes the only use of that accommodation;

(e) rents are payable or other consideration is to be provided in respect of at least one of those persons’ occupation of the living accommodation; and

(f) two or more of the households who occupy the living accommodation share one or more basic amenities or the living accommodation is lacking in one or more basic amenities.

………………….

(3) A building or a part of a building meets the converted building test if –

(a) it contains one or more units of living accommodation that do not consist of a self-contained flat or flats (whether or not it also contains any such flat or flats);

(b) the living accommodation is occupied by persons who do not form a single household (see section 258);

(c) the living accommodation is occupied by those persons as their only or main residence or they are to be treated as so occupying it (see section 259);

(d) their occupation of the living accommodation constitutes the only use of that accommodation; and

(e) rents are payable or other consideration
(8) In this section-

“basic amenities” means –

(a) a toilet.

(b) personal washing facilities, or

(c) cooking facilities

……………………..
“self-contained flat” means a separate set of premises (whether or not on the same floor) 

(a) which forms part of a building

(b) either the whole or a material part of which lies above or below some other part of the building; and

(c) in which all three basic amenities are available for the exclusive use of its occupants.”
10. Section 257 provides
“s.257(1) For the purposes of this section a “converted block of flats” means a building or part of a building which – 

(a) has been converted into, and

(b) consists of,

self-contained flats.

(2) This section applies to a converted block of flats if – 

(a) building work undertaken in connection with the conversion did not comply with the appropriate building standards and still does not comply with them; and 

(b) less than two-thirds of the self-contained flats are owner-occupied.
…………………………………

(6) In this section “self-contained flat” has the same meaning as in section 254”
11.  In the case of 139 Fellows Road, London, NW3 3JJ LON/00AG/HMD/2008/0002 the Tribunal found that section 254 and 257 together provide as follows:
“44. Looking at the section as a whole, the several tests are intended to be conclusive in the definition of an HMO. A building may be an HMO on the standard test, which envisages either the actual sharing of facilities or that “the living accommodation is lacking in one or more basic amenities”. On the standard test there can be no self-containment. A building may be an HMO on the converted building test if it contains units of accommodation which are self-contained but there must be other units of accommodation which are not self-contained. A building may be an HMO on the section 257 test but only if all of the units are self-contained.”

12. In the Fellows Road case the Tribunal also confirmed its previous decision in 30 Mornington Crescent London, WC1H 9NE LON/00ag/HMT/2006/0003 that:
“the definition of “self-contained flat” in section 254 requires interpretation within its own context …. the words “in which” in paragraph (c) of the definition mean that any unit of self-containment must include the three basic amenities within a single unit of accommodation so that it would not be necessary for an occupier to leave that accommodation to access any of those basic amenities. The Tribunal considered that this interpretation gives the wording of the section its ordinary and natural meaning.”
13. It was common ground between the parties that at the relevant time (7th and 18th February 2011), there were a number of units at each set of premises that were self-contained within the meaning of section 254(8). It seemed to the Tribunal therefore that the standard test in section 254(2) could not apply. The evidence for the applicants which is examined in detail below, was that in addition to self-contained units there were, at the relevant time, a number of non self-contained units in each premises. If this was the case then the premises might well fall within the definition of HMO contained in section 254(4) for the converted building test. The first issue for the Tribunal was therefore a question of fact and was whether on 7th and 18th February 2011, the premises at 104 and 106 Gloucester Road were comprised of both self contained and non-self contained units of accommodation.

14. Evidence in this respect was given by Mr Evans and Mr Rupeiks. The Tribunal found their evidence to be clear and convincing. They consider both to be professional and truthful witnesses. Their evidence was not challenged on behalf of the respondents. The Tribunal therefore accepted their description of the premises and were satisfied of its accuracy to the criminal standard of proof.

15. Mr Evans took the lead in this matter. He is a Senior Environmental Health Officer with the Royal Borough of Kensington and Chelsea and has been dealing with the premises at 104 and 106 since 2009. Over the last two years he has visited the property on a number of occasions. He has inspected most of the units of accommodation at the property and has spoken to some of the residents. He has also made inquiries of the Housing Benefit department for the council.

16. Mr Evans described the following units of accommodation which he contended were not self contained for the purposes of the definition in section 254(8) of the Act. Work has been carried out to the property since February 2011, including some work to provide further self-containment. 
104 Gloucester Road
a. The basement unit B4 had no cooking facilities in February 2011, this remains unchanged.
b. On the ground floor there were two units occupied by a husband, wife and their daughter. For housing benefit purposes the two units had been treated as one letting. However, it was not possible to move between the two rooms without accessing the hallway in the common parts of 104. Although both units contained a shower and WC only the rear unit had cooking facilities. The units were therefore not self-contained when taken together. Alternatively the front unit was not self-contained if taken alone. There had been no alterations to this arrangement.
c. On the second floor there was a cluster of three rooms labelled “16” arranged on two levels and all contained behind a single door which Mr Evans had on occasion found locked and on occasion found open. The occupants of the three rooms shared a kitchen and a bathroom. On three occasions between July 2010 and July 2011, Mr Evans had spoken to the tenant of the one unit on the lower level. The tenant informed Mr Evans that he had a tenancy only of the room and that he did not know the people living in the upper rooms. He also showed Mr Evans his tenancy agreement which was for one room only. Mr Evans also met the tenant of the upstairs rear room who did not appear to know the other people living in number sixteen. The Tribunal was satisfied that number 16 contains 3 independent units of letting and since the three rooms shared a kitchen and bathroom they were not self-contained. There had been no changes to this arrangement.

d. On the third floor there was another cluster arrangement. This time rooms 33 and 34 which were also arranged behind a lobby door and used a shared WC and shower. Mr Evans had spoken to the tenant of each room who had confirmed that there was no connection between them. He most recently spoke to the occupier of room 34 who he described as being French and in his mid-thirties. He had occupied the room since June 2010. The Tribunal was satisfied that numbers 33 and 34 are two independent units of letting and since the two rooms shared a WC and shower they were not self-contained.  At the time of our inspection the outer door was locked and the inner doors were open, suggesting that the rooms were now occupied as a single letting.
106 Gloucester Road
a. On the first floor in February 2011 a WC and wash hand basin were located in the common parts for the use of room 8 and was also available for room 18. Since February alterations had been made and the WC is now incorporated into room 8.

b. On the second floor in February 2011 a shower room was located in the common parts for the use of room 12. The tenant of room 12 had been in occupation since June 2010. Since February the shower room has been incorporated into room 12 
c. On the second floor in February 2011, room 9 had no WC and no cooking facilities. The tenant of room 9 used the WC then outside room 12 or room 8. The same occupier has been in residence since November 2009 . A toilet has now been installed in the shower room and a sink unit and microwave provided in the room.
d. On the fourth floor in February 2011 there were two units numbered 18 and 19. Room 18 had no WC and the occupier used the WC located in the common parts outside of either room 12 or room 8. Since February 2011, room 18 and room 19 have been amalgamated into one unit which now has its own WC and two shower rooms.
17. Mr Evans’ statement also includes detail of those units of accommodation which he contended had inadequate facilities to fulfil the reference in section 254(8) to “basic amenities”. The Tribunal did not consider that evidence or submissions in that respect in detail. It was satisfied on the evidence described above that both number 104 and number 106 included units of living accommodation that were not physically self contained and did not need therefore to go further.
18. Having decided the issue of self-containment, the Tribunal went on to consider the other elements in section 254(4). It was satisfied as follows:

s. 254(4)(a) Each of 104 and 106 was a converted building. Both had been originally designed for use as dwellings for a single household;

s .254(4)(b) Self-containment is dealt with above;

s. 254(c) The living accommodation was clearly occupied by persons who do not form a single household. This was accepted by Mr Noyce. Also Mr Evan’s evidence was clear in that he had spoken and dealt with a number of different tenants who did not know each other and that housing benefit was payable in respect of several different tenancies in each property. Furthermore the manner in which the properties were divided up and the number of individual units militated strongly against any inference that either property accommodated a single household;

s. 254(d)  The living accommodation was occupied by those persons as their only or main residence. This finding is based again on Mr Evan’s evidence. He had attended the property on a number of occasions and had met the same residents still in occupation. There was no indication that the tenants had other homes and it was clear on inspection that tenants were using the property as their postal address.

s.254(e) The tenants’ occupation of the living accommodation constituted the only use of that accommodation. In this respect the Tribunal relied on the statutory presumption contained in section 260 of the 2004 Act.

s.254(f)  Rents are payable in respect of at least one of the tenancies. Mr Noyce accepted this proposition on behalf of the respondent. Also the Tribunal were satisfied that housing benefit was payable in respect of several households in each property and that other rents were collected on behalf of the landlord by a Mr Hussain.
19. Accordingly the Tribunal was satisfied that both number 104 and number 106 Gloucester Road are Houses in Multiple Occupation for the purposes of section 254(4) of the Housing Act 2004.

Licensable Houses in Multiple Occupation
20. Even if a property falls within the statutory definition of an HMO, it will only be required to be licensed if it falls within the description contained in The Licensing of Housing in Multiple Occupation (Prescribed Descriptions)(England) Order 2006. By regulation 3 the prescribed description is:
“(1) An HMO is of a prescribed description for the purposes of section 55(2) of the Act where is satisfies the conditions described in paragraph (2)

(2) The conditions referred to in paragraph (1) are that –


(a) the HMO or any part of it comprises three storeys or more;


(b) it is occupied by five or more persons; and


(c) it is occupied by persons living in two or more households”

21. Having regard to the findings above, the Tribunal had no hesitation in concluding that these conditions are fulfilled in respect of both properties.

The respondents submissions
22. For the sake of completeness it is worth noting that no evidence was called by the respondents in this matter, nor were any questions asked of either of the applicant’s witnesses. Mr Noyce told the Tribunal that he had experienced great difficulty in obtaining instructions in this matter. He had endeavoured to co-operate with the Tribunal and to abide with the timetable set. He pointed out that although the property is rather “tatty and run down” works have been carried out in an effort to remedy any breaches of the management regulations and to achieve self containment. He hoped that by facilitating an inspection of the property, he and his clients had assisted the Tribunal in its determination.
Costs
23. At the close of the hearing Mr Grundy asked the Tribunal to consider making an order for costs against the respondents. The Tribunal has a limited costs jurisdiction which is contained in paragraph 12 of schedule 13 to the Housing Act 2004. This provides that an order for costs up to a limit of £500 may be made against a party in the following circumstances:

“(2) …. where -
(a)  he has failed to comply with an order of the tribunal;

(b)  in accordance with regulations made by virtue of paragraph 5(4), the tribunal dismisses or allows the whole or part of an application or appeal by reason of his failure to comply with a requirement imposed by regulations made by virtue of paragraph 5;

(c)  in accordance with regulations made by virtue of paragraph 9, the tribunal dismissed the whole or part of an application or appeal made by him to the tribunal; or

(d)  he has, in the opinion of the tribunal, acted frivolously, vexatiously, abusively, disruptively or otherwise unreasonably in connection with the proceedings”

24. In this case Mr Grundy contended that there were several grounds on which an order for costs might be made. When the matter was first before the magistrates’ court a plea of not-guilty was entered on the basis that the property was not an HMO. No details of this defence were disclosed either in the summer of this year or in any statement in response. The respondents had failed to comply with any of the Tribunal’s directions and the Tribunal had to issue a statutory warning. Furthermore as a result of the lack of instructions to Mr Noyce the inspection that had originally been scheduled for Monday morning could not proceed.

25. Mr Noyce responded that he had endeavored to follow the Tribunal’s timetable but that his client’s instructions had been difficult to obtain and that his client had sought to assist by instructing Mr Cela to show the Tribunal round the property when the inspection was eventually rearranged.
26. In this case the Tribunal decided that an award of costs of £500 must be made against the respondent. It considered that the respondent’s failure to comply with directions or to disclose its case at any time prior to the hearing amounted to unreasonable behaviour. It also took into account the fact that the respondents had failed to comply with the Tribunal’s orders contained in the directions. The failure to make any concessions or to co-operate with the proceedings at an early stage undoubtedly increased the applicants’ costs by more than £500.The sum of £500 is therefore payable to the applicants forthwith.
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