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__________

DECISION

__________

(1) The Tribunal has no jurisdiction in the appeal against the Improvement Notice (the “Notice”) dated 12 July 2011 because it determines that the Notice is invalid.  
(2) The Tribunal makes no order as to costs.
REASONS

Introduction 

1. This is an appeal against one Improvement Notice (the “Notice”) served by the Respondent. The appeal was made outside the 21 day period set out in paragraph 14 of Schedule 1 Part 3 of the Act.

2. The Tribunal was invited by the Respondent to consider as a preliminary issue whether under sub-paragraph (3) of paragraph 14 of Schedule 1 Part 3 of the Act the Applicants should be permitted to pursue the appeal. It was common ground between the parties that the Tribunal could permit the appeal if it was satisfied that there was “...good reason......” for the delay in issuing the appeal.

3. The Tribunal invited the Respondent not to pursue the preliminary issue and was eager to deal with the substantive issue of the Category 2 hazard in the Notice. However, the Respondent was determined for the Tribunal to consider the preliminary issue.

4. First, the Tribunal had to determine that the Notice was valid.

The Law

5.  Section 13 of the Act states:

    “Contents of improvement notices
(1)  An improvement notice under section 11 or 12 must comply with the following provisions of this section.

……………………………………..

(4)The notice must contain information about –

        (a) the right of appeal against the decision under Part 3 of Schedule 1, and


        (b) the period within which an appeal may be made.”      
The Evidence

Relevant to the Tribunal’s consideration of the validity of the Notice:

6. The Tribunal had before it a copy of the Notice. It is dated 12 July 2011 and the Tribunal was informed by the Respondent that it was served that day, having been posted the previous day. The Applicants confirmed it was received on 12 July 2011 and Mr Huskins referred in an e-mail dated 12 July 2011 to the Notice and of his intention to appeal.

7. The Notice contains the following information:

“ The person on whom an improvement notice is served may appeal to a residential property tribunal against the notice within the period of 21 days  beginning with the date on which the improvement notice was served”    
8. The parties advised the Tribunal that the Respondent provided by e-mail on 13 July 2011 to Mr Huskins a document entitled “Notes to Notice under section 11 or 12 of the Housing Act 2004” (the “Notes”). The Notes include information as to the appeal process and refers to Schedule 1 Part 3 of the Act.       
The Tribunal’s findings 
9. The Tribunal found that the Notice and the Notes were not served on the same day, but one day apart. Section 13 (4) requires more than simply stating that the recipient can appeal against the Notice within 21 days. The information required would have been satisfied if the Notes had been included with the Notice. The Notes of the Respondent were intended to comply with that sub-section but as it failed to serve them with the Notice then the Notice is defective. Had the Tribunal determined that the Notes were not required then local authorities could choose not to serve such information at the same time as the Notice.

10. In the circumstances the Tribunal determined that the invalidity of the Notice meant it had no jurisdiction to determine the appeal.

Costs and Fees

11. Neither party requested that the Tribunal make a determination with regard to fees or costs and therefore the Tribunal makes no order in respect of those matters.

W.L. Brown                                                                               29 November 2011          

Chairman
