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RESIDENTIAL PROPERTY TRIBUNAL

DECISION

On an appeal pursuant to the Housing Act 2004 Schedule 5 paragraph 32(1) against a
decision by the local housing authority to refuse to vary a licence under Part 2 of the

Act.

Appellant

Respondent

Property

Case number

Date of application to
Council to vary licence

Date of refusal by Council to vary

Date application to Tribunal received

Hearing dates

Venue

Members of the Tribunal

Date of determination

Mr. Tarig Hussain

Nottingham City Council - Environmental
Health Communities — HMO Team

6 Colville Villas, Nottingham, NG1 4HN

BIR/O0FY/HMV/2011/003

22" November 2010

12" April 2011

16" May 2011

23" August 2011 and 28" September 2011

Byron House, Maid Marion Way, Nottingham
and adjourned part heard to Tribunal Office,
Louisa House, Edward Street Birmingham

Mr. R. Healey (Chairman) and Mr. A. Lavender

SUMMARY OF THE DETERMINATION

The Appellant's application to vary the existing HMO licence is refused.
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Introduction

1. This is an application by Mr. Tariq Hussain (‘the Appellant’) against the refusal of
the local housing authority to vary the terms of an existing HMO licence relating to 6
Colville Villas, Nottingham, NG1 4HN (‘the Property’).

Background

2. On 22 November 2010 the Appellant applied to Nottingham City Council (‘the
Respondent’) to vary the existing HMO licence dated 26 August 2010 (‘the Licence’)
relating to the Property. The nature of the application was that he should replace
Tabassum Humaira Ashgar as manager.

3. On 23 March 2011 in accordance with the provisions of Schedule 5 para.19 of
the Act the Respondent gave notice of its proposal to refuse to vary the licence for the
following reason —

“That the proposed management arrangements for the house are not satisfactory
under section 64(3) of the Housing Act 2004”

4 By email dated 25 March 2011 the Appellant stated that the Respondent had in a
telephone call in December 2010 confirmed that it was happy for him to be the manager
of his properties as he was deemed to be a fit and proper person.

5. By letter dated 12 April 2011 the Respondent confirmed that it had taken into
account the Appellant's representations. The Respondent confirmed that the Appellant
is still considered to be a ‘fit and proper person' for the purposes of being a licence
holder, but that the management arrangements for the Property would not be
satisfactory if he were to be the manager. The Respondent’s earlier proposal to refuse
to vary the Licence was upheld and formal confirmation issued on 18 April 2011.

6. The Appellant by application dated 13 May 2011 and received in the Tribunal
Office on16 May 2011 appealed to the Tribunal pursuant to the provisions contained in
Schedule 5 para.32(1) of the Act against the decision of the Respondent to refuse to
vary the Licence.

Documentation before the Tribunal

7. The Tribunal issued Directions on 25 May 2011. The Appellant filed his bundle of
documents and gave general reasons for the application. The Respondent filed its
bundle setting out their general reasons for opposing the appeal, a response to the
grounds of appeal advanced by the Appellant, a full report by Nigel Godfrey and exhibits
in support.
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detailing the precise grounds for opposing the licence variation, such statement to
constitute the grounds of the Respondent's refusal to vary the Licence. This was filed on
14 June 2011 and a response by the Appellant filed on 15 August 2011.

Hearing

9. The hearing commenced on 23 August 2011 at the Tribunal Offices, Byron
House, Maid Marion Way Nottingham and adjourned part heard to the Tribunal Offices,
Louisa House, Edward Street Birmingham where the hearing was concluded on 2g™
September 2011. The Appellant was represented by Mr Archie Maddan of Counsel and
the Respondent by Mrs Sarah Mills, Solicitor.

Preliminary points

10. Mr Maddon submitted that reference to an ongoing prosecution against the
Appellant was prejudicial, full evidence was not before the Tribunal and any finding by
the Tribunal may prejudice the criminal trial. The Tribunal determined that they would
hear evidence which was relevant to the issues that were before them; they would
consider the Appellant to be innocent of any criminal charge until the contrary was
shown and noted differing standards of proof and the differing matters for determination
in the criminal and civil proceedings.

11. Mrs Mills requested an adjournment of the proceedings until the criminal
proceedings had been determined. The Tribunal refused the application.

Evidence

12.  The Respondent had previously submitted their detailed statement of grounds for
refusing to allow the Appellant to be manager of the Property. These alleged the
Appellant's previous shortcomings in waste management, repair and maintenance, fire
safety, electrical safety and HMO licensing with particular reference in each case to 1
Alpha Terrace, 2, Alpha Terrace, 46 Woodborough Terrace all in the City of Nottingham
and the Property (‘the subject properties”). In support the Respondent referred to the
relevant requirements of the Management of Houses in Multiple Occupation (England)
Regulations 2006 (S| 2006/372) (‘the Regulations’)

13, Mr Maddan called the Appellant and Miss Joanne Leverton to give evidence and
Mrs Mills called Mr Nigel Godfrey Environmental Health Officer in the HMO team of the
Respondent who in turn were Cross examined.

Summary of individual grounds of Respondent’s objections and Appellant’s
response relating to the subject properties
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14. The Respondent referred to paragraphs 7 and 9 of the Regulations relating to the
requirement imposed on the manager to ensure that yards and forecourts are
maintained in clean condition, to ensure that sufficient rubbish receptacles are available
and to make other arrangements for the disposal of refuse and litter as necessary.

15.  The Respondent gave evidence of 16 alleged failings at the respective properties
during the period June 2005 to July 2010 12 of which were between January 2009 and
July 2010. In January 2009 notice was served regarding clearance of waste and in
March 2009 notice was served requiring abatement of a recurring nuisance.

16. There was further evidence on a number of occasions of accumulations of waste
not in the bins, rubbish scattered by bin dippers and on a licensing inspection in March
2010 at the Property evidence of a discarded mattress and chair in the yard.

17. The Appellant gave evidence that the occupants were students; that he provided
an adequate number of bins for general use and also for disposal of additional rubbish
at the end of university terms; problems were caused by rubbish being dumped by other
parties and the problem of “bin dippers” who strewed rubbish around on a regular basis.

18. In cross examination the Appellant accepted that he was a sole director of
Graduates Property Management Company Limited who managed the relevant
properties until August 2009.

19.  The Appellant accepted that the bins were put out into the yard and were not
locked. If put in a shed “bin dippers” would break in. The Appellant said that the Assured
Shorthold Tenancy form used required rubbish to be put in a bin and in default the
landlord could charge thirty pounds. In response to a question from the chairman the
Appellant stated that he had not made any such claim. He said the tenants had been
given guidance on waste disposal but no notices were affixed on site.

20. Mr Nigel Godfrey gave evidence that in his opinion the number of incidents
relating to waste management was not consistent with good management.

Repair and maintenance

21. The Respondent referred to paragraph 7 of the regulations relating to the
requirement imposed on a manager to ensure than common parts of the HMO are
maintained in good and clean and decorative repair and maintained in a safe working
condition and regulation 7(2) in particular which requires the manager to ensure that
handrails and banisters are at all times kept in good repair, such additional handrails or
banisters as are necessary are provided and that windows are kept in good repair.
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23.  Inrespect of 1 Alpha Terrace evidence was given of a complaint of rat infestation
in November 2004, which required intervention by the Council and in November 2005
following further complaint from the tenants, the Council's Pest Control team undertook
treatment for rats. The Applicant gave evidence that following the incident he
understood from other parties that a rat had been introduced to the premises as a ploy
to avoid payment of rent.

24. In respect of 2 Alpha Terrace at a licensing inspection in April 2008 the
mechanical extractor fan to the first floor bathroom was not working. The Applicant said
he had not been informed of the defect, otherwise it would have been dealt with within
24-48 hours as it was an electrical fault.

25.  In respect of the Property the Respondent investigated an allegation of disrepair
in October 2009. Items of disrepair included the absence of a handle on a bathroom
door, insufficient handrails on all staircases, deterioration to the cladding on dormer
windows and deterioration to an inspection chamber which yielded underfoot. The
Applicant responded that complaints from tenants relating to emergencies were dealt
with within 24-48 hours and other defects 7-14 days.

26. Further at the Property a tenant complaint relating to dampness to bedrooms was
received in October 2009. On a licensing inspection in March 2010 mould growth was
evident to the bathroom ceiling and one of the bedrooms. The Respondent's concern is
that no effective action had been taken following the earlier complaint The Applicant
stated that this was black mould on outer walls and appeared to be condensation.

27 In respect of 46 Woodborough Road at a licensing inspection in May 2010 the
Respondent observed that the concrete steps leading to the rear gate did not have any
protective guarding, the wooden window frames to the rear of the property showed
signs of rot and general deterioration and there was a loose socket cover at the foot of
the first floor staircase. The Applicant gave evidence handrail subsequently provided
and windows double glazed.

Fire safety

28. The Respondent referred to paragraph 4(1) and (2) of the Regulations which
requires a manager to ensure that all means of escape from fire in the HMO are kept
free from obstruction and maintained in good order and repair and that any fire fighting
equipment and fire alarms are maintained in good working order.
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Appellant had not submitted any certification to demonstrate that the fire detection and
emergency lighting systems had been maintained. This was not challenged. The
Appellant outlined the fire detection provisions installed in approximately 2007/8 and
confirmed that similar provisions existed in each of the properties. He acknowledged the
responsibility of the manager to ensure systems tested every six months.

30.  Further in respect of 2 Alpha Terrace in April 2010 on a licensing inspection the
Respondent noted several defects including fire doors prepared for the fitment of
intumescent strips but the strips had not been fitted; the self closing devices to three of
the bedrooms had been disconnected; the door to one of the bedrooms did not close
fully with the use of the self closing device, a wardrobe on the landing was partially
blocking the doorway to one of the bedrooms; the cellar door was blocked by a freezer
and there was a large amount of clutter and storage belonging to the occupants within
the second floor landing and ground floor hallway and clothes were drying on clothes
horses to the first floor landing. In June 2010 Mr Godfrey had email contact with the
managers of the property, Shields, discussing smoke seals.

31, The Appellant gave evidence that the manager at the time, Shields, should have
told the tenant not to interfere with the self closing doors. It was down to the manager's
discretion to take appropriate steps and the Appellant was not aware what steps the
manager took on a case by case basis. The Appellant said that the managers Shields
and Elite were allowed to manage without consultation with him. They simply deducted
costs from the rent.

32 In March 2010 at a licensing inspection at the Property the Respondent noted
items of luggage on the second floor landing.

33.  In respect of 46 Woodborough Road at a licensing inspection in May 2010 the
Respondent noted that most of the original doors to the three storey house had been
replaced by lightweight panel doors which offered little fire resistance and the fire door
leading from the hallway to the living room had a broken hinge and could not be closed
i.e. the means of escape had not been maintained in good order and repair. A schedule
of work was issued to create a protected escape route.

34. Upon the Respondent's re-inspection in June 2010 the Appellant was in the
process of installing new fire doors to the property himself. The Respondent alleges the
workmanship was poor; for instance there was a gap between the door frame and the
existing wall which was big enough to see through, which would negate any smoke and
fire protection. Mr Godfrey gave evidence that the architrave had already been
reinstated which suggested the work had been completed.
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out, the original pane! doors had been replaced by fire doors, Shields were responsible
for the management and the improper functioning of the doors was due to tenant
interference and the clutter again due to tenant behaviour.

35.  In cross examination the Appellant said that the works at 46 Woodborough Road
were not carried out by himself but by a joiner; there was a gap around the door
because it was not completed when inspected and he could not recall if the defect was
brought to his attention by the Respondent. He said that if the work was not safe the
Respondent should have served notice.

Electrical safety

36. The Respondent referred to paragraph 6(3)(a) of the Regulations which required
the manager to ensure that every fixed electrical installation is inspected and tested at
intervals not exceeding five years by a person qualified to undertake such inspection
and testing and to paragraph 7 of the regulations which required all common parts of
the HMO be maintained in a safe working condition.

37. In respect of 1 Alpha Terrace the Respondent alleges that a report on the
electrical installation by their technical officer in December 2004 showed numerous
serious defects to the electrical installation and a repair notice was served on the
Appellant requiring testing and repair of the installation. In response the Appellant said
he was not aware of any outstanding problems.

38.  In respect of 2 Alpha Terrace the Respondent alleges that a licensing inspection
in April 2010 showed insufficient sockets leading to widespread use of extension leads
etc, creating trip hazards as well as the risk of fire. In response the Appellant said there
were now four electrical points in each bedroom and ten in the kitchen.

39.  In respect of 6 Colville Villas the Respondent alleges that an electrical installation
report (PIR) received in July 2008 as part of a licence application was dated 1/9/2005.
The certificate showed the installation was unsatisfactory with nine defects including
one requiring urgent attention and the rest requiring improvement.

40. A further PIR was received dated 20/5/2009, again showing that the installation
was unsatisfactory, with twenty one defects including some which had been listed on
the PIR from 2005 i.e. several serious electrical defects had received no attention for
four years. The Appellant said he was not aware of the electrical reports of 2005 and
2009.

41. In cross examination the Appellant confirmed that he did not remember the
electrical reports submitted in July 2008 and the report of May 2009. He acknowledged
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Limited. He acknowledged that the company was aware but maintained that personally
he was not aware.

42.  Further in respect of 6 Colville Villas consequent upon a licensing inspection the
Respondent noted insufficient sockets leading to widespread use of extension leads
and that the Saniflo unit in the basement bathroom was not properly wired into the
electrical installation. The Appellant responded that the defects had subsequently been
attended to and the property licensed.

43. Inrespect of 46 Woodborough Road the Respondent received a PIR as part of a
licence application. The certificate was dated 1/9/2005 and showed that the installation
was unsatisfactory, with thirteen defects including three requiring urgent attention. A
further PIR was received dated 20/5/2009 showing than the installation was then
satisfactory but no supporting documentation was produced to show when the remedial
works had been carried out. The Appellant said the letting agent had dealt with this and
he had no personal knowledge of the electrical report.

44. Further in respect of 46 Woodborough Road, consequent upon a licensing
inspection the Respondent noted that in the kitchen there were only three available
sockets with an adaptor being used in one of them. Also the consumer unit was located
within the ground floor bedroom i.e. potentially restricting access to it by the occupants
and also the labelling was confusing. The Appellant responded that there were now 5
double sockets. He did not accept the potential problems of limited access to the
consumer unit.

Failure to license.

45. The Respondent alleges that the Appellant had a number of HMO’s that were
almost certainly licensable from the time licensing was introduced in April 2006, that the
Appellant made no effort to licence these premises and both he and Graduates Property
Management Ltd failed to respond to correspondence from the Respondent.

46 In respect of 1 Alpha Terrace in January 2008 there was no response to letters
and requisitions for information from either Graduates Property Management Limited.
The property was visited but access not gained. A licence application was subsequently
received and then withdrawn as the Appellant stated the property not licensable.

47.  In respect of 2 Alpha Terrace again in January 2008 there was no response to
letters requesting information. The property was visited and considered by the
Respondent to be subject to licensing. The Appellant was charged that at 2 Alpha
Terrace in Nottingham, he being a person having control of or managing a house in
multiple accupation namely 2 Alpha Terrace, which was required to be licensed under

8
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and 72(1) & (6) of the Housing Act 2004. On 24 April 2009 the Appellant pleaded guilty,
was fined £1,800.00, costs of £437.13 and victim surcharge of £15.00.

48. In respect of 6 Colville Villas in January 2008 similarly no response was received
to letters. The property was visited. A valid licence application was received in July 2009

49.  In respect of 48 Woodborough Road in January 2008 the property was shown on
the Graduates Property Management website as having at least 5 bedrooms but the
number of storeys was not clear. A valid licence application was received in July 2009.

50. Miss Leverton — manager at Graduates Property Management Limited - gave
evidence on behalf of the Appellant. At a meeting with Mr Godfrey at the Council Offices
on 26 February 2008 applications for four HMO licences were presented and returned
with a request they be resubmitted in three months time. In May 2008 they were
resubmitted. A request for further information was made by Carolyn White of the
Council. This letter was produced to the Tribunal which set out a number of reasons for
the rejection. Between 22 May and late June 2008 the Appellant was away on holiday
and unable to deal with the Council's request. The outstanding information was
requested on 3 June and 13 June 2008. The applications were again returned by the
Council.

51. The Appellant on his return from holiday resubmitted the documentation. No
receipt was available to the Tribunal. She chased the applications from July 2008 to
May 2009. A copy letter dated 19 May 2009 chasing the application was produced. A
letter was subsequently received from the Council acknowledging receipt of the
application on 29 July 2009.

52  In cross examination Miss Leverton agreed that it was an approach by the
Council in June 2008 that prompted the applications. Miss Leverton was unable to
comment on the suggestion by the Respondent that the application submitted in July
2008 was sent back directly to the Appellant. Miss Leverton was not aware of the
Respondents response to her chasing letter of 19 May 2009.

53 Mr Godfrey gave evidence for the Respondent. He acknowledged that four
bundles of documents relating to HMO applications were received from the Appellant
and considered in May 2008. The documents were returned in July 2008. He was of the
opinion they were returned at least a further twice until valid applications were received
in July 2009. An application for 1 Alpha Terrace was not included. The Appellant
submitted at that time that the property was not licensable.
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54. The Tribuna!l accepted the Respondent's evidence relating to management
deficiencies in waste management set out in paragraphs 15 and 16. The Tribunal
accepted the Appellant's submissions that many of these incidents were caused by
tenant usage and intervention of third parties and were de minimus. The Tribunal
determined there were failings in management and breaches of the Regulations but at
the lower end of the scale.

55. The Tribunal accepted the Respondent's evidence relating to management
deficiencies in repair and maintenance as set out in paragraphs 22-27. The Tribunal
determined that there were substantial breaches of the Regulations relating to the lack
of a guard to the concrete steps, the deterioration of an inspection chamber which
yielded underfoot and insufficient handrails on staircases. The Tribunal were concerned
to note that mould growth complained of in October 2009 was still evident in March
2010. The remaining issues were at the lower end of the scale.

56.  With regard to fire safety the Tribunal accepted the Respondent's evidence set
out in paragraphs 29-34. The Tribunal determined there were serious deficiencies in fire
safety and breaches of the Regulations at 2 Alpha Terrace evidenced by the failure to
submit certification to demonstrate the fire detection and emergency lighting installation
was properly maintained. The property was managed by Graduates Property
Management Limited of which the Appellant admitted he was director at the relevant
time.

57. The Appellant in evidence was unable to show agreed terms of management; nor
could he indicate the amount of monies the manager could spend without reference to
him. The Tribunal was not satisfied that an effective management agreement existed.

58. The Tribunal was also concerned to note the serious failings in fire safety noted
by the Respondent at their inspection of 46 Woodborough Road in May 2010. Further in
June 2010 on reinspection the evidence is that the Appellant was in the process of
himself installing new fire doors. The Tribunal determined that the work was
unsatisfactory and determined there existed a serious breach in respect of the fire
safety regulations on both occasions. Further the Tribunal determined that the Applicant
should have taken a more proactive approach to the work.

59.  With regard to electrical safety the Tribunal accepted the Respondent’s evidence
as set out in paragraphs 37-40 and 42-44. Particularly the Tribunal accepted the
Respondent's evidence that at 6 Colville Villas a report dated 20 May 2009 showed 21
defects some of which had been included in an earlier report of 2005. The Tribunal
determined this to be a serious breach of the Regulations.
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Woodborough Road the proper records associated with good management were not
available and the management was not proactive. The Appellant gave evidence that he
was a property developer with long experience; the Tribunal determined that this long
experience was not evident in the overall management and condition of the subject
properties.

61. In respect of failure to licence a House in Multiple Occuption, the Tribunal
observes a conviction in January 2008 (para 46) in respect of a failure to licence 2
Alpha Terrace. The Tribunal find delay in submission of applications for HMO licensing
in respect of 6 Colville Villas and 46 Woodborough Road. The Tribunal determine the
conviction evidences a serious breach of the licensing regulations and the Appellant’s
delay in dealing with the other applications shows a disregard by him for the legislation.

62. The Appellant submitted that many of the Respondent's complaints were de
minimus and some many years ago; no notices served under Part 1 of the Housing Act
2004; no systematic failure by the Appellant; the properties were not rundown
ramshackle properties; tenant usage was an issue and there were limits beyond which
managing agents could not go. The Appellant argued there was nothing of sufficient
seriousness to prevent the Appellant being a manager. The Tribunal determined that
there were serious breaches of the Regulations particularly with regard to repairs, fire
and electrical safety and failure to licence a HMO.

63. The Appellant submitted that the failure to licence was not a disregard of the
requirement; nor was it a deliberate act. The Tribunal determined that they must accept
the findings of the criminal court. The Tribunal also determined there were further
examples of delay in dealing with licensing requirements and even if the failure was not
deliberate it was little mitigation.

64. The Appellant challenged the decision making process of the Respondent
leading to their objection to the Appellant's application for a variation of the licence. The
Tribunal particularly considered the Respondent’s internal reports itemised as numbers
75 and 77 in their bundie of disclosure documents and determined their decision making
process was sound. The Tribunal heard the application by way of rehearing.

65.  The Appellant submitted that the conviction should not be a bar to him being a
HMO manager; that the conviction was in reality more relevant to a fit and proper
person rather than a manager and following that conviction there should be some
rehabilitation requiring participation by the local authority.

66. The Tribunal determined that the conviction was a relevant factor to be taken into
account alongside the many other factors in the case. The Tribunal accepted that the
Appellants recent behaviour was also relevant. Since the conviction in January 2008 the
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heard evidence that the Appellant underwent training courses in the year 2010; in
particular a Housing Health & Safety Rating Training course on 4 June 2010 and later in
July 2010an introduction for new landlords letting to students and further a Homes
Inspectors Course (Module 1-4). However in June 2010 on a licensing re-inspection at
46 Woodborough Road the evidence is that the Appellant was in the process of himself
installing new fire doors to an unsatisfactory standard.

Determination

67. The issue for determination by the Tribunal is if by the appointment of the
Appellant as manager the proposed management arrangements for the Property are
satisfactory. In particular are the findings made by the Tribunal sufficient to show that if
the Appellant was appointed manager would the proposed management arrangements
be satisfactory. The Appellant referred the Tribunal to the case of P.P.(Sales) Ltd,
LON/OOAG/HML/2008/02 which the Tribunal did not find helpful.

68. The Tribunal have carefully considered their findings. They were particularly
influenced by the serious breaches of repair and maintenance, fire safety and electrical
safety and by the Appellant’s lack of attention to HMO licensing requirements. There is
further evidence of relatively minor contraventions. Since the criminal conviction there
continues to be examples of serious management failures. It is to be welcomed that the
Appellant has undertaken various courses but on balance taking all the findings into
consideration the Tribunal is not satisfied that the Appellant is a suitable HMO manager.
The Tribunal therefore dismisses the application.

Roger Healey

Chairman

1 4 OCT 201
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