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DECISION

(1) The appeal against the Improvement Notice served on the 4 April 2011 by
Chelmsford Borough Council requiring the Applicant to install an adequate
heating and system and adequate insulation at the property to deal with an
alleged hazard of excess cold at the property is allowed only to the extent
that the time for compliance is extended to 4.00 pm on the date 4 weeks after

the date of this Decision. e -
- .
Geraint Jones
Chairman —

19 December 2011




[image: image2.png]REASONS

Introduction

1.

This is an appeal against an Improvement Notice served on the Applicant by
the Respondent Council. The Applicant is RWH Properties Ltd. The
company is represented by director Roger Lord, who appears to run the
company. This appeal is one of two brought by the Applicant against
Improvement Notices in respect of properties owned by the Applicant. By a
Decision issued in June 2011 under case number CAM/22UF/HIN/2011/0006
the Tribunal dealt with the appeal relating to 31 Beachs Drive. The same
issues of principle arose in relation to that property, namely, whether the
Applicant’s proposals to upgrade the property complied with the terms of the
Notice. These issues of principle were not re-argued in the present case,
though other issues remained in dispute. Moreover, the factual situation at
the date of the hearing was different, as will be seen.

The Notice is dated 4 April 2011 and identifies a series of hazards at the
property which were (at that time) in need of remedial action. Some of these
were Category 2 hazards relating to minor defects in guttering, a drainage
gully and some loose brickwork. These appear to have been resolved by the
date of the hearing and did not feature in the appeal.

There was, on Mr Wood's assessment, one Category 1 hazard, namely
excess cold. The statement of reasons served with the notice says that,

“The deficiency giving rise to the hazard is stated to be as follows: -

“Inadequate heating provision to keep the property warm on an affordable
basis. Only 50mm of ioft insulation and no cavity wall insulation.
Overall energy performance = G 9/100".

Section 5 of the 2004 Act states that “if a local housing authority consider
(sic) that a category 1 hazard exists on any residential premises, they (sic)
must take the appropriate enforcement action in relation to the hazard” which
includes “serving an improvement notice”.

In the Application to Appeal, the Applicant states that repairs had already
been carried out to the drain and guttering in October 2010. The Applicant
had by then already acquired the loft insulation material but was unable to get
access to the property to install it. The tenant gave notice to vacate (though
she later withdrew the notice). Further complaints were made in December
and January. On a visit early in January Mr Lord could see no visible external
defects. The tenant did not want loft insulation fitted at that time because of
the disruption the work would cause. It was agreed that the work would be
deferred until the tenant had vacated the property.
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In February 2011 Mr Lord received from the Councit via his letting agent a
form requesting information. This was the first he knew of the Council’'s
involvement. At the time he assumed it was an enforcement notice because
it was headed “Improvement Notice — Schedule 2". He tried to arrange a visit
to the property but was unable to contact the tenant. Eventually, he climbed
over the fence to make an external inspection and found nothing but a
dislodged gutter. Since the guttering in question had been sealed with mastic
in October 2010, Mr Lord suspected vandalism. In any event, the guttering
was repaired.

Mr Lord complains that Mr Wood ought not to have inspected the property
without notice to him; he refers to the powers of entry under section 239 of
the Housing Act 2004. Mr Wood responds that he considered that Mr Lord’s
agent Fenn Wright was the correct Respondent because the agent received
the rent. Fenn Wright had been uncooperative and, in any event, he did not
exercise powers of entry; he visited at the invitation of the tenant.

The Applicant disputes that there was an excess cold hazard. The property
was fitted with Dimplex electric panel heaters and it is contended that this
system was adequate to maintain reasonable temperatures within the flat at
all times. Moreover, the Applicant has since installed the loft insulation and
fitted Farho electric wall heaters, which are filled with a high temperature
thermal fluid and act like a storage heater but are around 30% more efficient
than storage heaters. In fact, the Farho heaters are designed (provided the
right size of heater is installed in each room) to maintain the selected
temperature at all times by heating the thermal fluid as and when necessary
for that purpose.

The Applicant considers that there are numerous arguments against retro-
fitted cavity wall insulation, not least the damage caused to the structural
integrity of the building, corrosion of wall ties, etc. However, in the light of the
previous decision of the Tribunal, the Applicant has installed cavity wall
insulation at the property. This was, of course, not the situation at the time of
service of the Improvement Notice.

In the Statement of Reasons served with the Improvement Notice, the
Respondent stated that it had considered the other forms of remedial action
and had concluded that an Improvement Notice was the most suitable means
of dealing with the stated hazard. The remedial action required in relation to
the Category 1 hazard, to be started by 4 June 2011 and completed by 4
August 2011, was: -

(i) Provide an efficient, fully controllable method of heating all rooms and
circulation spaces within the dwelling so that occupiers are capable of




[image: image4.png]11.

12.

13.

maintaining a healthy indoor temperature of 18-21 degrees centigrade
throughout.

(i) Provide written proposals which set out insulation improvement works
proposed together with a full specification for the proposed heating
system to the Council for prior approval to ensure that the combination
of measures will be effective in reducing the Category 1 excess cold
hazard to an acceptable level.

There were other matters included under “Specification of Works” but, in the
judgment of the Tribunal, these were in the nature of advice and did not
amount to requirements. It is clear that, in Mr Wood’s view, economy is an
integral part of the HHSRS; but in this case (in contrast to the previous case),
reducing heating costs was not expressly mentioned in the Notice, though it
was required that the heating system should be “efficient”. It appears that the
requirement to obtain the Council's prior approval was intended to address
that issue.

As was noted in the previous case, it is by no means obvious at first sight that
the Council is entitled to insist that, not only must the hazard be remedied,
but also that the method used must result in reasonably economical heating
bills for the occupants of the property. However, that issue was decided by
the Tribunal (comprising the same members) in the previous case and the
Tribunal stands by that Decision.

Thus the issues before the Tribunal include: -

(1) Whether the condition of the property at the time of service of the Notice
and at the date of the hearing presented a hazard and, if so, into which
statutory category does the risk fall; in particular, whether the hazard was
a category 1 or category 2 hazard.

{(2) To what standard should the property be heated in order not to present a
hazard to potential vulnerable occupants.

(3) Whether the heating system at the date of the Notice was capable of
heating the dwelling in its then current condition to the requisite standard.

(4) Whether the current heating system could heat the dwelling to the
requisite standard now that steps have been taken to improve insulation
and, if not, what further action is required.

(5) Whether the steps required by the Notice to be taken were excessive
and, if so, what steps ought to have been required to be taken.
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The Statutory Framework

14.

15.

16.

The 2004 Act has introduced a new Statutory scheme enabling local
authorities to assess the condition of any dwelling based on risk to the health
or safety, not to the actual occupants, but to potential vulnerable occupants,
with power to serve notices and orders on owners requiring action to be taken
to reduce risk or restrict the use of a property.

The scheme is based on an assessment of risk using the new Housing
Health and Safety Rating System. The most serious risk of harm to the
hypothetical vulnerable person creates a Category 1 hazard and if a local
authority makes a Category 1 hazard assessment, it becomes mandatory
under Section 5(1) for the local authority to take appropriate enforcement
action. All other risks simply enable the local authority, in its discretion, to
take such action. Section 5(2) sets out 7 types of action which are
“appropriate” for a category 1 hazard. If 2 or more of those courses of action
are available, the authority must take the course which they consider to be
the most appropriate. If the authority chooses to serve an Improvement
Notice, the remedial action must be such as to ensure that the hazard ceases
to be a category 1 hazard, but may extend beyond that — Section 11(5).

A person or company served with an Improvement Notice can appeal to a
Residential Property Tribunal which “may by order confirm, quash or vary the
improvement notice” (Schedule 1, paragraph 15(3) to the 2004 Act).

The Inspection

17.

18.

The members of the Tribunal inspected the property in the presence of Mr &
Mrs Lord, the tenant and the representatives of the Respondent. The property
is in a typical suburban street and is partially sheltered from the elements by
adjoining buildings. The Notice relates to a semi-detached house, comprising
an entrance hall; combined kitchen and living room (at the rear); front living
room; landing; three bedrooms; and bathroom. It was built probably in the
1960's of cavity brick walls (partly rendered) under a tiled roof. Windows are
double-glazed UPVC units fitted around 15 years ago.

At the time of inspection the property appeared to be generally structurally
sound and in a reasonable state or repair, though the paintwork on the
wooden frame to the front door was peeling. Space heating was provided
mainly by electric radiators and by tenant’s appliances (electric fire in front
living room and calor gas heater on landing). In the rear living space there is
a Parkray stove; the tenant described this as ineffectual and said the
thermostat was not working. In this space there was also a new Fahro heater
located on an internal wall (the only practicable location). The rear living
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appears likely to be a difficult space to heat effectively.

19.  The front living room has a fireplace; but the tenant told the Tribunal that the
chimney had been condemned, which does not appear to be disputed. The
electric heater in that room was an old Dimplex heater, probably not very
efficient. Upstairs, the child’s bedroom at the back of the house has a high
level fairly small window; it was heated by a new Fahro heater located on an
internal wall. The manufacturers recommend that external walls should be
insulated and radiators fitted on external walls. The small back bedroom fitted
with bunk beds also has a high level window; in that room a new Fahro heater
was fitted on an external wall. The main bedroom (at the front) had an old
Dimplex heater. The bathroom heating consisted of an old wall-mounted
Dimplex convector heater.

20.  The tenant complained that the house had been very cold during the
exceptionally cold winter months and she was able to maintain reasonable
temperatures in the house only at enormous expense. She did not produce
any heating bills. The Tribunal had no means of testing her assertions and
was therefore unable to give them much weight. However, the general
impression created by the inspection was that the house would be difficult
and expensive to heat in very cold weather. The energy performance
certificate tends to confirm that impression. Of course, that is not of itself an
issue before the Tribunal.

Other Relevant Evidence

21.  The most important evidence is, of course, the HHSRS assessment carried
out by Mr Wood. The Tribunal was satisfied that he had carried out the
assessment competently and carefully and that his conclusion, namely that
there was a Category 1 hazard of excess cold, was justified. In carrying out
this exercise Mr Wood made an adjustment, as to which, see below. It
appears that Mr Wood remains doubtful whether the current arrangements
are sufficient to remove the hazard. However, he concedes that Mr Lord has
taken the issue seriously and that the situation is now far better than it was
before the notice was served. He says that Mr Lord was not receptive of the
advice he offered and it is clear that service of an Improvement Notice was
fully justified.

Assessment Guidance

22.  The Tribunal is required to consider government guidance if it is considering
whether the appeal should succeed because more appropriate action would
be the making of a Prohibition Order, the service of a Hazard Awareness
Notice or the making of a Demolition Order (see paragraph 17 of Schedule 1
to the 2004 Act). That is not the case here.
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24,

25.

26.

27.

28.

The Operating Guidance (“the Guidance”) for the Housing Heaith and Safety
System (published by the then Office of the Deputy Prime Minister which was
the appropriate national authority) is specifically designated as the
appropriate guidance for the purpose of Section 9 of the 2004 Act.

Paragraph 3.10 states that the inspector should judge the likelihood of an
occurrence within the following 12 months which could result in harm to a
member of the relevant vulnerable group. For the HHSRS, the judgment is
limited to the likelihood of an occurrence resulting in outcomes which would
or should require some medical attention — a visit to a doctor or hospital.
There are tables giving the national average likelihoods.

The Hazard Profile for excess cold identifies persons aged 65 years or over
as the most vulnerable age group. For the purposes of the statistics, it is
assumed that no cold related deaths occur in dwellings which achieve 18°C
hall temperature when the external temperature falls to -5°C. Operating
Guidance indicates that healthy indoor temperature is around 21°C, although
cold is not generally perceived until the temperature drops below 18°C.
Serious health risks occur below 16°C. These figures may seem surprising to
those who can remember the days before central heating; but they are the
outcome of serious research undertaken by the World Health Organisation.

It is obvious that improved insulation and more effective heating are the
principal means of eliminating the hazard of excess cold. Paragraph 2.20 of
the Operating Guidance states that: -

“Heating should be controllable by the occupants, and safely and
properly installed and maintained. It should be appropriate to the design,
layout and construction [of the dwelling], such that the whole of the
dwelling can be adequately and efficiently heated.”

The guidance on hazard assessments includes the following at paragraphs
2.25 and 2.26: -

“Indoor temperature is a function of dwelling characteristics and of the
occupying household. For the HHSRS assessment it is the dwelling
characteristics, energy efficiency and the effectiveness of the heating
system, which are considered, assuming occupation by the vulnerable
age group. Simple measurement of indoor temperature is inappropriate.
The assessment should take account of the adequacy of the heating,
insulation and ventilation. This may involve assessing the dwelling
energy rating (using SAP) ...”

The HHSRS assessment procedure is designed to provide an objective
assessment. However, inevitably, the assessment involves the exercise of
professional judgment. In this case, the element of judgment was an increase
in the likelihood of serious harm from the average of 1:400 for non HMO's




[image: image8.png]1946-1979 (houses not in multiple occupation built between those dates) to
1:100. This resulted in a rating of 3518. Anything over 1000 is a category 1
hazard. It can be seen that any significant adjustment to the average
likelihood of serious harm (rating 880) would result in a category 1 hazard.
However, if there were no adjustment, the rating would be below 1000 and
the hazard would fall into category 2. The Council would still be entitled (as a
matter of discretion) to issue a Home Improvement Notice.

The Hearing — additional material

29.  MrLord did not consider the house to be a cold house at the outset.
However, he fitted new Fahro heaters, installed loft insulation and (after the
date of the hearing in the previous case) arranged for the installation of cavity
wall insulation. He selected the appropriate size of heater in accordance with
his own experience and judgment. Although these are smaller than
recommended by the manufacturer, he considers that the manufacturer's
recommendations exceed what is reasonably required. He contends that
there never was a hazard of excess cold and there certainly is no longer such
a hazard. He emphasised that, in his judgment, the service of the notice was
procedurally flawed because he was not contacted at the outset and was not
given an opportunity to put his case before the notice was served.

30. MrWood referred the Tribunal to pages 26-27 of the Operating Guidance in
which Box 9 deals with Thermal Efficiency as follows: -

“The dwelling should be provided with adequate thermal insulation and
a suitable, effective means of space heating so that the dwelling space
can be economically maintained at reasonable temperatures”

He said that the Applicant's own energy performance certificate showed that
the performance of the property at 9/100 (Band G), was very poor. Moreover,
the heating installed prior to service of the Notice was very difficult to control,
increasing the likelihood that the occupant would be unable to maintain
adequate temperatures.

31.  The Tribunal does not propose to dwell on the issues that were decided in the
previous case and which were not canvassed in detail at the hearing in the
present case.

Conclusions

32.  The subject property is a pleasant, though not luxurious dwelling with double-
glazing and the building now has roof insulation to modern standards. The
house has been reasonably well-maintained inside and out and fitted with
modern heating appliances. At first sight, it is surprising that such a dwelling
should fall below statutory minimum standards. However, it seems clear that
the intention of the legislation is to achieve objective standards of comfort,
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34.

35.

36.

safety and efficiency in all dwellings, both in the public and private sector.
This goal benefits housing policy, public health and social welfare policy and
carbon emissions policy. It is perfectly logical to apply tests which consider
the interests of the most vulnerable groups in society.

The Tribunal accepts the outcome of Mr Wood's HHSRS assessment,
namely, that there is a category 1 hazard of excess cold in relation to the flat.
The Tribunal has some doubts as to whether Mr Wood's adjustment from the
average risk of harm to 1:100 was objectively justified; but accepts that a
significant adjustment was clearly justified. Even a small adjustment would
lead to a rating score in excess of 1,000 (the threshold for category 1). The
Tribunal does not consider this outcome surprising; many properties built in
the 1960’s and 1970's are deficient by modern standards. It is no coincidence
that central heating and double glazing rank high in the priorities of house
buyers and prospective tenants.

The Tribunal can find no defect in the procedure followed by the Council.
Accordingly, the Tribunal concludes that the Home Improvement Notice was
duly served. As regards the requirements of the Notice, the standard to be
achieved is clearly set out in the guidance. Accordingly, the Tribunal has no
hesitation in concluding that the first requirement, namely, to “provide an
efficient, fully controllable method of heating all rooms and circulation spaces
within the dwelling so that occupiers are capable of maintaining a healthy
indoor temperature of 18-21 degrees centigrade throughout”, was reasonable
and lawful.

The second requirement, to “provide written proposals which set out
insulation improvement works proposed together with a full specification for
the proposed heating system to the Council for prior approval to ensure that
the combination of measures will be effective in reducing the Category 1
excess cold hazard to an acceptable level.”, is not unreasonable. However, it
is not an objective in itself. In the judgment of the Tribunal, if the Respondent
achieves adequate standards of heating and insulation in the dwelling, there
will be substantial compliance with the Notice.

It is not really a question for the Tribunai whether the new Fahro heaters are
capable, either alone or in conjunction with adequate wall insulation (cavity
wall insulation or the equivalent), of achieving the requisite standard.
However, the manufacturer's recommendations as to the size and location of
the heaters and the need, to achieve the best results, for wall insulation,
appear to be the most reliable guide. For that reason, the Tribunal is not
satisfied that the existing heaters are sufficiently powerful, even in
conjunction with cavity wall insulation, to achieve the requisite standard.
Nevertheless, it seems clear that an adequately specified electrical heating
system such as the Fahro system is an acceptable method of heating a
dwelling. Thus it seems probable that the Fahro heaters, if specified in
accordance with the manufacturer's recommendations, would suffice. It is
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43.

44,

unclear whether the steps taken by Mr Lord were sufficient to remove the
hazard of excess cold correctly identified under the HHSRS by Mr Wood and
set out in the Improvement Notice. If not, Mr Lord should be aware that he
faces the prospect of being served with a further Improvement Notice.

The Tribunal is satisfied that under the HHSRS scheme it is appropriate to
have regard to considerations of fuel economy. Accordingly, the fitting of
cavity wall insulation was a reasonable requirement to include in the Notice,
even if the heating system is capable of achieving the requisite temperatures
without such insulation. For the avoidance of doubt, the Tribunal is not, in any
event, satisfied that a good heating system would suffice unless coupled with
cavity wall insulation or the equivalent.

The time scale for compliance set out in the Home Improvement Notice was
not unreasonable. However, the deadline has been overtaken by events. The
Tribunal does not consider that the Applicant’s challenge to the Notice was
unreasonable, even though it has failed. In all the circumstances, the Tribunal
proposes to allow a further period of 4 weeks from the date of this Decision. If
Mr Lord is confident that he has done all that is required, he need do no
more. If the Council considers that he has not, then that fact must be
demonstrated before there could be any question of further enforcement or
the imposition of any penalties.

Any appeal against this decision must be made to the Upper Tribunal {Lands
Chamber). Prior to making such an appeal you must apply, in writing, to this
Tribunal for permission to appeal within 21 days of the date specified below
stating the grounds on which you intend to rely in the appeal.

Geraint M Jones LLM MA (Cantab)
Chairman
19 December 2011





