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DECISION
The Appeal

1. The Appellants appealed against an order dated 6 July 2011 prohibiting the use of the property as residential living accommodation. The Respondent had identified categories 1 and 2 hazards at the property. On 11 March 2011 the Respondent had afforded Mr White, the landlord and owner of the property, the opportunity to give a binding undertaking to carry out the necessary remedial works to the property. Mr White declined to give the necessary undertaking but instead issued a notice dated 30 March 2011 to the Appellants to terminate the assured shorthold tenancy and to quit the property on 1 June 2011. Mr White had taken no action to enforce the notice to quit, which resulted in the issue of a prohibition notice.

2.  At the hearing on the 8 December 2011 Mr White indicated that he was now prepared to carry out the necessary remedial works to the property. The Tribunal directed Mr White and Mr Stowe of the Respondent authority to meet and discuss his offer and for Mr Stowe to report the outcome of those discussions to the Tribunal by no later than 22 December 2011.

3. Mr Stowe in a letter dated 20 December 2011 advised the Tribunal of the following:

“Mr White advised  at the meeting that he had spoken to three contractors and provided Mr Stowe with provisional start dates for some of the works required as below:

Electrical 24 January 2012

External works and works to address the dry rot – 28 January 2012
Windows – 13 March 2012

Additional radiators – 13 March 2012.

Mr Stowe advised Mr White that the boiler under the Warm Front Grant may well not be capable of serving additional large radiators which will be required to complete the system throughout the property, and this issue would need addressing with any agreed timescales.
After discussions an agreement was reached that all of the works, as specified within the schedule to the letter dated 11 March 2011 would be completed by contractors instructed by Mr White within 4 months (16 weeks) of the specified start date of any improvement notice being served.

Mr Stowe agreed this maximum 4 month period (16 weeks) in principle on the basis of an imminent start, if the Tribunal decided that the Prohibition Order was to be revoked and an Improvement Notice served.

In order for the Tribunal to come to their conclusion they must take into account that Mr White advised at the meeting that he will be leaving the United Kingdom for distant shores on 7 January 2012, and will not be returning to the United Kingdom until approximately 15 March 2012, being after his proposed start dates.
Additionally Mr White did not advise Mr Stowe of any proposed timescale  with regards to instructing a structural engineer, for the surveying of the property, in order to provide a report, to enable any necessary remedial works to be carried out, as may identified within that report”.

4. The Appellants argued that the deficiencies with the property were not that severe as to constitute hazards. In their view the property was fit for occupation. The  issues to be decided by the Tribunal were:

(1) Did the deficiencies with the property constitute category 1 hazards within the meaning of the Housing Act 2004?

(2) If the property was hazardous is a prohibition order the most appropriate action for dealing with the identified hazards?
Background
5. The property was a large detached property of brick and tile construction set in large grounds with a number of outbuildings. The property was built around the early part of the 20th century, and located close to the centre of the market town of Horncastle. The property consisted of a ground floor with internal access to a cellar, and a first floor. The property had four large downstairs rooms with a shower room. Upstairs there were five rooms and a bathroom. The property was formerly used as a Preparatory School, after which it was converted into three flats. The property has now returned to use as a single residential unit.

6.  The Appellants have occupied the property with their child under an assured shorthold tenancy since 1 August 2009, paying a monthly rent of ₤600. The Appellants treated the property as their home and wished to remain there. The Appellants feared that they would become homeless if the prohibition order took effect. They asserted that they did not have the resources to find a deposit for another rented accommodation. Mr Mason was registered as a person with disabilities. He suffered from arthritis and a genetic disorder (Klinefelters). The Appellants had carried out improvements to the property. Mr White, the landlord and owner of the property, was not prepared to terminate the tenancy of the Appellants.
7. On the 18 February 2011 Mr Stowe, the Respondent’s Senior Housing Standards Officer, conducted an inspection of the property. Following which he formed the view that the property was in a very poor state of repair with numerous hazards and unsafe to occupy. 

8. On 11 March 2011 Mr Stowe informed Mr White, the owner of the property, about the significant hazards at the property and the nature of the works to remedy the hazards. Mr Stowe deferred enforcement action for a period of 21 days to allow Mr White an opportunity to give a binding undertaking that he would start and complete the remedial works within the stated timescales or make written comments on Mr Stowe’s proposals. Mr White advised Mr Stowe that he was not prepared to pay for the necessary remedial works and that instead he would give the Appellants notice to terminate the tenancy by 1 June 2011 and would not re-let the property unless the works were done. Mr White supplied Mr Stowe with a copy of the notice to quit.

9. On 5 July 2011 Mr Stowe received information from Ms Curry of Environmental Protection that the property was still being used as residential accommodation. In those circumstances Mr Stowe considered that Mr White had reneged on his undertaking for the property to be vacated by 1 June 2011, and issued a prohibition order on 6 July 2011. The terms of the order prohibited the use of the property as residential living accommodation and that it must be vacant by 3 August 2011.

10. On 1 August 2011 the Appellants appealed against the imposition of a prohibition order.  The Tribunal issued directions to progress the Appeal, and fixed a hearing date of the 8 November 2011 which was adjourned at the request of the Appellants to the 8 December 2011. The Tribunal inspected the property prior to the hearing. 

11. The Tribunal heard representations from the parties and Mr and Mrs White at the hearing. After which the Tribunal directed Mr Stowe to meet with Mr White to discuss proposals to carry out the remedial works. The Tribunal indicated that it would release its decision by no later than 31 January 2012.
The Statutory Framework

12. Part 1 of the 2004 Act introduces a new system of assessing the condition of residential premises, and the way in which this is to be used in enforcing housing standards. It replaces the housing fitness standard as set out in section 604 of the Housing Act 1985 with a new Housing Health and Safety Rating System (HHSRS) which evaluates the potential risk to health and safety from any deficiencies identified in dwellings using objective criteria.

13. Local Authorities use HHSRS to assess the condition of residential property in their areas.  HHSRS enable the identification of specified hazards by calculating their seriousness as a numerical score by a prescribed method. Hazards that score 1000 or above are classed as category 1 hazards, whilst hazards with a score below 1000 are category 2 hazards.

14. Section 2(1) of  the 2004 Act defines hazard as: 

“any risk of harm to the health or safety of an actual or potential occupier of a dwelling which arises from a deficiency in the dwelling (whether the deficiency arises as a result of the construction of any building, an absence of maintenance or repair, or otherwise)”.

15. Section 2(1) defines a category one hazard as:

‘category 1 hazard’ means a hazard of a prescribed description which falls within a prescribed band as a result of achieving, under a prescribed method for calculating the seriousness of hazard of that description, a numerical score of or above a prescribed amount” (category 2 hazard is  similarly defined).

16.  Section 2(3) provides:

“Regulations under this section may, in particular, prescribe a method for calculating the seriousness of hazards which takes into account both the likelihood of the harm occurring and the severity of the harm if it were to occur.”
17. The regulations referred to in section 2(3) are the Housing Health and Safety Rating System (England) Regulations 2005 which set out the prescribed method for calculating the seriousness of the hazard and give the definition of harm. 

18. Under section 5 of the 2004 Act if a Local Authority considers that a category 1 hazard exists on any residential premises, it must take appropriate enforcement action. Section 5(2) sets out seven types of enforcement action which are appropriate for a category 1 hazard. If two or more courses of action are available the Local Authority must take the course which it considers to be the most appropriate. 

19. Section 9 of the 2004 Act requires the Authority to have regard to the HHSRS Operating Guide and the HHSRS Enforcement Guidance
.

20. Prohibition Order and Improvement Notice are included in the types of enforcement actions that a Local Authority may take following the identification of a category 1 hazard. 

21. Sections 11-19 of the 2004 Act specify the requirements of an improvement notice for a category 1 hazard. Section 11(2) defines an improvement notice as a notice requiring the person on whom it is served to take such remedial action in respect of a hazard as specified in the notice. Section 11(8) defines remedial action as action (whether in the form of carrying out works or otherwise) which in the opinion of the Local Authority will remove or reduce the hazard. Section 11(5) states that the remedial action to be taken by the Notice  must as a minimum be such as to ensure that the hazard ceases to be a category 1 hazard but may extend beyond such action..

22. Sections 20–27 of the 2004 Act deal with the requirements of a Prohibition Order which is an order imposing such prohibition or prohibitions on the use of any premises as is or are specified in the Order. The Local Authority must identify in  the Order the nature of the hazard concerned, the deficiency giving rise to the hazard, and any remedial action which the Local Authority considers would, if taken in relation to the hazard, result in the revocation of the Order under section 25.

23. An appeal may be made to the Tribunal against a prohibition order under paragraph 7, schedule 2 part 3 of the 2004 Act. There are no statutory limits on the grounds of Appeal, although the Act contains provision for specific grounds. The Appeal is by way of a re-hearing and may be determined by the Tribunal having regard to matters of which the Authority is unaware. The Tribunal may confirm, quash or vary the prohibition order. 

24. The function of the Tribunal on an Appeal against a prohibition order is not restricted to a review of the Respondent’s decision. The Tribunal’s jurisdiction involves a rehearing of the matter and making up its own mind about what it would do. 

25. Under section 49 of the 2004 a Local Authority may make such reasonable charge as it considers appropriate as a means of recovering certain administrative and other expenses incurred by it in serving a prohibition order. Section 49(7) entitles the Tribunal to make such order as it considers appropriate reducing, quashing or requiring the repayment of any charge under section 49 where it allows an appeal against the underlying order.

Findings on the Property’s Deficiencies

26. On 16 February 2011 Mr Stowe identified seven category 1 hazards at the property set out in the table below:

	Hazard
	Score
	Band

	Electrical hazards
	12,574
	A

	Food safety
	2,293
	B

	Excess cold
	35,182
	A

	Structural collapse and falling elements
	7,144
	A

	Damp and mould growth
	2,293
	B

	Personal hygiene, sanitation and drainage
	2,090
	B

	Falls between levels
	2,293
	B


27. On 16 February 2011 Mr Stowe decided that the electrical installations within the property were in an unacceptable state and in various areas unsafe. Some main cables were taped up, and within the basement there were cables strewn under the floor joists hanging in mid air, with live terminals showing in at least one unprotected fuse box.  Since the 16 February 2011 Mr White had contracted an electrician to carry out specific works which included the removal of the various pay meters installed when the property was subdivided into flats. Mr White, however, has not provided with the Respondent a certificate of electrical safety. The Tribunal observed on the 8 December 2011 that there was still an open fuse board in the cellar and examples of questionable electrical wiring and fittings. The Tribunal is of the view that until a certificate of electrical safety from a qualified electrician is produced, a category 1 electrical hazard persists at the property.
28. Mr Stowe in February 2011 found that the property did not have a fitted kitchen with a kitchen sink with hot and cold water, no oven, inadequate arrangements for food storage, unsafe floor coverings and minimal working surfaces for the preparation of food. Since the February inspection the Appellants had installed a small fitted kitchen area with a sink supplied with hot and cold water. The Tribunal on the 8 December 2011 considers the improvements made to the kitchen area were not sufficient to reduce the high risk to food safety identified by Mr Stowe in the previous February. The Tribunal found on inspection that the front room used as a kitchen by the Appellants was in a state of disorder. The room had no heating and no proper floor covering. The kitchen units installed by the Appellant occupied a small corner of the room and did not provide sufficient food preparation areas. The food appeared to be stored in various cupboards dotted around the room. The kitchen did not have the benefits of a proper oven, and a gas supply. Given the chaotic state of the room and its current layout the Tribunal had no confidence that the room could be kept clean and hygienic.
29. Since the February inspection the Appellants had secured a grant from the Warm Front scheme which funded the installation of a combination gas boiler and six radiators, two of which were located in the hall, two in the front living room and two in an upstairs bedroom. The Tribunal also understood that new insulation had been laid in the loft area. Despite the introduction of a boiler and six new radiators, a substantial part of the property including the bedroom for the Appellants’ daughter was without a fixed form of heating. The property also suffered from significant draughts due to the poor condition of the wooden sash windows and inadequate floor coverings. The Appellants maintained that they could use the open fires in the property to keep warm. On inspection the Tribunal found the property to be extremely cold with only the bedroom heated to the required temperature. The Tribunal is satisfied that the property in its current state suffers from a high excess cold hazard.

30. The Tribunal finds that there had been no substantial amelioration in the deficiencies identified by Mr Stowe contributing to the hazard of structural collapse. The coal chute was in a potential state of collapse, whilst the floor joists under the rear room were still being supported by metal jacks. The Appellants had replaced some of the rotten floor boards. There was evidence of structural cracks throughout the property. Mr White had not commissioned a report from a suitably qualified structural engineer on the cracks which had been one of the requirements in the proposed schedule of remedial works.  Given the present structural condition, the Tribunal agrees with Mr Stowe’s assessment that a category 1 hazard of structural collapse still exists at the property.

31. The Tribunal finds that there were visible signs of damp and mould growth throughout the property despite the installation of partial central heating and temporary repairs to the bay windows. The lights in the upstairs landing were not working because of water ingress. Equally no work had been done on the stairs to reduce the risk of falls between levels. Mr Stowe, however, accepted that the Appellants had minimised the hazard to personal hygiene by replacing the upstairs toilet bowl and the installation of a downstairs shower.

32.  The Tribunal concludes that at the time of its inspection on 8 December 2011 there had been no significant change from the extent and range of category 1 hazards at the property highlighted by Mr Stowe in February 2011.  The Tribunal is, therefore, satisfied that the property suffers from six category 1 hazards of electrical, food safety, excess cold, structural collapse, damp and mould growth and falls between levels. 
Reasons
33. The Tribunal has found that there were six category one hazards at the property. In those circumstances the Respondent was required to take one of the seven enforcement actions specified in section 5(2) of the 2004 Act to deal with the category 1 hazards at the property. The Tribunal agrees with Mr Stowe’s assessment that a prohibition order was the most appropriate action to meet those hazards.  The hazards were sufficiently severe to prohibit residential occupation of the property. Mr White, the owner of the property, had indicated that he was not prepared to commit the necessary investment to remedy the defects, in which case an improvement notice was inappropriate. A hazard awareness notice would leave the property with significant hazards but not prevent its residential occupation. Demolition of the property was not a viable option because the building may be put to another useful purpose other than residential occupation.

34. The issue before the Tribunal was whether Mr White’s change of mind to commit the necessary investment for the remedial works to be carried out was a sufficient ground to revoke the prohibition order. Under paragraph 11 schedule 2 part 3 of the 2004 Act the Tribunal is not limited to a review of the Local Authority’s decision and can take into account matters of which the Authority was unaware.  The Tribunal considers that it can have regard to the developments that occurred at the hearing in determining the outcome of the Appeal. 
35. The overriding features of the facts of this Appeal are the scale and the extent of the hazards existing at the property, the presence of a vulnerable person (the Appellants’ child), and the past conduct of Mr White which did not inspire confidence in the Tribunal that he would institute the necessary remedial works within the requisite time table. Given those facts the Tribunal is not minded to revoke the prohibition order, and substitute an improvement notice. The Tribunal would have concerns that if no action was taken in relation to the improvement notice the Respondent would be back to square one of having to take fresh enforcement action to deal with the hazards at the property.
36. Under section 23 of the 2004 Act the Tribunal has the power to suspend the operation of the prohibition order until a time or the occurrence of an event specified in the order.  The Tribunal’s reading of the meeting of Mr Stowe and Mr White on 19 December 2011 was that the Respondent was prepared to give Mr White a final opportunity to carry out the remedial works provided there was an imminent start date with completion of the works within four months. 

37. In reaching a decision the Tribunal must have regard to the advice issued to Local Authorities on the HHSRS. Paragraphs 4.9 to 4.15 of the Enforcement Guidance (ODPM February 2006) direct Local Authorities to have regard to the needs and views of the occupants. In this Appeal the present occupants wish to remain in the property, and have expressed concerns about the possibility of being declared homeless if they were forced to leave the property. The occupants have lived in the property for over two years and have carried out some improvements which have reduced the risk to personal hygiene and provided fixed heating to two rooms in the property. The guidance on suspension at paragraphs 5.24 to 5.29 emphasise the need for an owner to be clear about the circumstances that would trigger the lifting of the suspension.

38. Having regard to all the circumstances of this Appeal the Tribunal is minded to suspend the prohibition order but subject to Mr White entering into a binding undertaking in writing within 31 days from date of this order to give effect to the agreement reached with the Respondent on 13 December 2011
. The prohibition order will become operative within 28 days and the suspension lifted if Mr White fails to give the said undertaking by the date specified or does not comply with the terms of the binding undertaking by the dates stipulated. The terms of the undertaking will include a specific obligation upon Mr White to produce a certificate of electrical safety by a qualified electrician within 28 days from the date of the undertaking.
39. The terms of the binding undertaking are all of the works, as specified within the schedule to the Respondents letter dated 11 March 2011 to be completed by contractors instructed by Mr White within 4 months (16 weeks) of the start date which will be no later than 14 days from the date of the undertaking. If the terms of binding undertaking are met to the effect that the identified hazards no longer exist at the property the Respondent have a duty to revoke the prohibition order.

Decision

40. The Tribunal allows the Appeal in part by ordering that the prohibition order be suspended subject to Mr White entering into a binding undertaking in the terms set out above. The prohibition order will take effect and the suspension lifted if Mr White fails to enter into a binding undertaking or does not comply with its terms.

41. Although the prohibition order has been varied, the Tribunal confirms that the Respondent is entitled to its costs of ₤300 for service of the notice.
42. The Tribunal has served its decision on the parties and the two addresses given for Mr White. If the Respondent encounters difficulties with the service of the document setting out the terms of the undertaking, the Respondent must seek the directions of the Tribunal.
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RELEASE DATE: 18 JANUARY 2012
� Housing Health and Safety Rating System: Operating Guidance; Enforcement Guidance ODPM February 2006; 


� The 31days include 10 days for service of this order to the address in New Zeland.
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