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The tribunal determines that the Improvement Notice dated 4"
November 2011 is confirmed save for the following variations:-

(i) that the dates for the undertaking of the works are varied as set

out below.

(ii) That the ‘entry by intruders’ and ‘excess cold’ hazards are

recalculated as Category 2 hazards.

(iii)Clarifying that the Category 1 Fire hazard is described as served

under s11 of the Act and the remaining hazards under s12

REASONS

Background

1.

On 11" March 2011 the Council wrote to the Applicant informing him that
Mr Collard, a Public Protection and Safety Officer in the employ of the
Council's Environmental Department, would be visiting the Applicants
property at 21 Suigrave Gardens London W6 (“the Property”) to carry out
an inspection. The purpose of the inspection was to determine whether
any hazards existed and if they did what remedial action may be
required. Following this letter Mr Collard did inspect the Property and
wrote to the Applicant on 21 March 2011 stating that there were
deficiencies giving rise to serious hazards to the health and safety of the
Applicant’s tenant and her family. The Applicant was asked to complete
a form and to return it to the Council. This he did and on 12" May a
detailed letter was sent to the Applicant by the Council setting out the
Council’'s concerns and their intentions, initially to make a Prohibition
Order.

There then followed meetings between the Applicant and the Council
and exchanges of correspondence, including emails. This culminated in
an email from the Applicant dated 6™ June 2011 comptaining about the
actions and inactions of his tenant and indicating that he did not think
there was anything further he could do. This he repeated in another
email dated 30" August 2011. As a result of this impasse the Council
issued a notice under sections 11 and 12 of the Housing Act 2004 dated
4™ November 2011 which indicated that there were both category 1 and
2 hazards at the Property and attaching a description of the hazards and
a schedule setting out the remedial work required. It is right to note that
the Notice and the accompanying documents do not indicate which
hazards are thought to be in which category.

The Applicant applied to the Tribunal to appeal the issuing of the
Improvement Notice and the matter came before us on 2" February
2011 for the purposes of determining such appeal.
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4.

Prior to the hearing, in the company of the Applicant and Mr Collard from
the Council we inspected the Property. Our first attempt proved abortive
as the tenant, Ms Oladunjoye was not in. However, after returning some
30 minutes later we were able to gain access and Ms Oladunjoye
accompanied us on our inspection and was able to answer some
questions in a form of domiciliary hearing. The Property is a two
bedroomed flat on the third floor of a purpose built, multi- storey block
constructed around 40 years ago. The block is owned by the Council.
There were two lifts and exiting from them led to an open balcony which
provided communal access to the front door of the Property and other
flats at that floor level. The Property was in poor condition. The
complaints which formed the subject of the Improvement Notice related
to faults in the living room, kitchen, main bedrcom and bathrocom. We
inspected each of those rooms. The complaint relating to the living room
was that a screen to the open fire place had been removed and that this
caused a draught. At the time of our inspection there was a loose screen
behind what appeared to be a round table top which had been wedged
into the fire place. In the kitchen we noted that the sink unit was missing
a door and in a very dilapidated state. The kitchen was very small, dated
and time worn and included built in cupboards which were probabty
installed at the time of construction. The layout was poor and ill served
with very limited work space. The plug sockets, of which there appeared
to be three (two being double sockets) were immediately adjacent to a
gas cooker and low down on the walls opposite the window and on the
wall to the left when entering the kitchen. The floor coverings too were in
poor condition. The boiler, providing central heating and hot water was
wall mounted to the right of the single drainer stainless steel sink. This
sink did not drain adequately. The cooker position was unsatisfactory
and cramped.

In the main bedroom we saw that the plug sockets at skirting board level
appeared to be either broken or detached from the wali. The central
ceiling light rose had become detached. The knob to the dimmer switch
was missing. In the bathroom there was no plug in the small wash hand
basin which did not drain properly and the decorations were particularly
poor. There was a window in the room although it was suggested that an
extractor fan was required to help with the ventilation and prevent the
build up of mould which was present at the time of our inspection. The
front door to the flat comprised framed steel reinforced glass and had
two locks, for which the tenant had keys We noted that there were at
least two other flats having the same style of front door.

On the inspection Ms Oladunjoye told us that she had a card for the gas
meter for the central heating and hot water and that she used this
somewhat sparingly. The Property was at a comfortable temperature at
the time of our inspection, notwithstanding that it was cold outside. She
said she had reported issues with the boiler to British Gas, who had sent
an operative who recommended that the radiators were bled. The door to
the sink unit was missing because of water damage. This in turn had
been caused because she had been forced to disconnect the under sink
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away. A smoke alarm in the hallway was missing its cover and battery
and the tenant told us that it had always been so. The Applicant denied
that he had been told of the missing plug in the wash hand basin in the
bathroom. The tenant said that he attended the Property to collect post
and was aware of the deficiencies. Ms Oladunjoye told us that the socket
in the bedroom had been damaged when she moved in and denied that
she had caused any damage to the Property. The flat was generally in a
shabby state and needed repainting throughout.

HEARING

7.

To assist us at the hearing both parties had provided bundles of
documents they sought to rely upon. The Applicant had provided a
statement and a number of exhibits, the contents of which we noted. The
Council had provided a statement opposing the appeal together with the
Hazard Assessments, calculations relating to the bathroom ventilation,
the Operating Guidance for the rating system, copies of the register of
title showing the Applicant and presumably his wife as the registered
proprietors of the Property and letters passing between the Council, the
Applicant and Ms Oladunjoye. These were noted by us.

Simply put the Applicant’s case was that much of the problems with the
Property, which he admitted existed, had been caused or at the very
least been exacerbated by the tenant and her family, probably as a
means to get rehoused in larger accommodation. When he had originally
let the flat to Ms Oladunjoye in 2006 the Council had attended to carry
out a survey and had not complained about the condition of the Property
at that time. He had asked for a copy of the survey but it appears that it
is not available. The tenant is seems has two boys aged 17 and 13 or
thereabouts. He said that the problems came out of the blue although he
accepted that there had been problems with the kitchen sink blocking
which was, he said due to the tenant tipping fat down the drain. He told
us that he had been asked to help the tenant get rehoused and that he
had commenced proceedings seeking damages for the disrepair to the
Property and the contents. These proceedings had stagnated. He
thought that the schedule of the remedial works were “"theoretically
reasonable but not practically reasonable” because the tenant would not
cooperate and afford access to his workmen. This he said had already
been the case. He did accept that all the works in the schedule were
required but was unwilling to carry them out whilst this tenant and her
family remained in occupation.

He told us that he had attended a course on the responsibilities of being
a landlord but did not recall his obligations with regard to annual gas
safety certificates, which did not appear to exist for the Property. No
periodic electrical safety check of installations had been carried out
during Dr Geurguis's ownership either. We were shown evidence of an
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11.

12.

1
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inspection by the Gas Board but this expressly stated it was not a
statutory safety report.. He accepted that he could not rent the Property
in its present state of disrepair and repeated that if the flat were not
occupied he would undertake the remedial work required by the Council
He had purchased the Property in 2001 and since then had replaced the
boiler and floor coverings and carried out some redecoration. The
kitchen and bathroom have not been modernised. He has recently paid
for the windows in the Property to be replaced as part of a Major Works
project put in place by the Council.

Mr Collard for the Council was mystified as to why there had been an
appeal as it appeared that the Applicant accepted that the works were
required. He did not understand why the Applicant had not evicted the
tenant, surmising that either the tenant was not as bad as painted or that
the Applicant wished to retain the rental income without expending
monies on necessary works and improvements. He told us that he had
offered to supervise the contractor's visits to ensure that access was
obtained.

In answer to questions from us he accepted that the Notice did not
specify which category related to which hazard contrary to s13 of the Act.
Indeed, it seems that the first time the Applicant could have known what
hazard feli into which category was when the papers for the appeal were
served upon him. He confirmed that the hazard assessments had
however been carried out before the Notice was served. He was asked
why it had taken so long to act in connection with what were thought to
be category 1 hazards, namely, fire safety, excess cold and entry by
intruders deficiencies. His response appeared to be that he had tried to
resolve the matter informally. He confirmed that he had not given great
thought to the question of crowding and space, thinking that the tenant
and her children could change bedrooms. he did however agree the
kitchen was small and cramped -features also relevant to the
assessment. However he did not think that the reassessment for
crowding purposes would have helped the tenant in her wish to be
rehoused by the Council.

It also appeared that the hazard assessments included errors (probably in
the Applicant's favour) in that green lines indicating the average
likelihoods for hazards had been manually inserted, but not in the
correct representative scale point boxes. It appeared that no real thought
had been given to the use of polystyrene tiles to the ceiling or the cooker
position but Mr Collard confirmed that the Council only had a policy in
relation to polystyrene tiles in so far as they related to HMO's. He
thought that the Improvement Notice, whilst not meeting all the
requirements of the Act was sufficient in that it gave all the information
the Applicant needed and the applicant did not in fact dispute that the
works were required.

FINDINGS

14.

Although the Applicant made much of the tenant's actions and inactions
and the problems he would have in carrying out any work, he accepted
that the works on the Schedule attached to the Improvement Notice
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16.

17.

require to be undertaken. He wished to do the work when the tenant had
left. It was pointed out to the Applicant that the ability to remove the
tenant rested with him. It appears that she is holding over under an AST
and that therefore he can serve notice requiring her to vacate in two
months. He has not done so. He did commence proceedings, although
the claim form was not produced so it was not clear exactly what the
claim was for, but they had not been pursued.

We find that although there have been some procedural shortcomings on
the part of the Council in failing to identify which category of hazard
applied to which deficiency until late in the day, nonetheless the
Applicant has accepted that the works needs doing. The very fact of the
drawn out informal process confirms to us that no prejudice was in fact
suffered by the applicant in this particular case. We do however
consider other aspects of the Council's procedures were also
unsatisfactory. Firstly we were concerned that the enforcement process
had dragged out for too long . It was now almost a year since the first
inspection. Whilst it may be commendable to attempt informal action and
seek the landlord’'s co-operation we consider that this should not be
allowed to drift to this degree. Secondly the list of works recommended
by Council in a letter after the March inspection differed to those set out
in the notice that was eventually served. Thirdly the Council appeared
poorly prepared for the hearing. For example Mr Collard did not have a
copy of the Act with him and the Tribunal was shown little in the way of
documentation in support of the LA's decisions such as worked
examples or, for example, technical material on dealing with
condensation problems. Nevertheless the evidence of the site visit and
our own experience did persuade us that there were increased
likelihoods of harm from the specified hazards and that an improvement
notice was the most appropriate course of action.

We however also find that the requirement to replace the front door to
address ‘entry by intruders’ hazard is no longer under a category one
hazard. That earlier assessment had apparently been largely based on
the door only having one useable Yale type lock. On the site visit the
tenant had keys to the two locks inctuding a mortice lock. In addition the
criticised door type was Council provided and a number of other doors in
the block were of the same construction. The Applicant said he would
like to change it for a better and stronger door but the current door and
locks, together with the locked main entrance to the block does not
seem to us to constitute a Category 1 hazard. In so far as the central
heating is concerned we found that the system was working and heating
the fiat effectively. The boiler and double glazing had been installed in
the recent past and the flat was warm, on a very cold day, and the tenant
admitted that it was sometimes not used to save money.

The kitchen is in a very poor state and works are required urgently. The
electrical arrangement with cables and multiple extensions running
behind the gas cooker was clearly unsafe. The lack of adequate work
surfaces with a power point in close proximity is unsatisfactory and
should be corrected. The tenant's use of two fridge/freezers does not
help an already cramped space and the kitchen should be re-planned to
take advantage of such space as there is. The bathroom is in a poor
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19.

condition. The installation of an extractor fan may assist but we are
concerned that this would involve structural work which is likely to require
the consent of the Landlord, the Council in fact. The damaged sockets in
the main bedroom require works. We make no findings as to who may
have damaged them but it would seem surprising to us if they were in
that condition when the tenant moved in. Surface mounted sockets are
however more vulnerable to accidental damage.
Our findings in respect of the works on the Schedule to the Notice,
utilising the numbering shown thereon, are as follows:
(1)The following work is to be commenced within 28 days of the date of
this decision and we see no reason why it cannot be competed within
10 working days at the most:
(a) items 5 -6 inclusive
(b) items 10 — 18 inclusive
(c) items 27 and 28
(d) items 29 — 32 inclusive and item 34 on the basis that in so
far as item 34 is concerned all that is required is an electrical
certificate of the works actually undertaken.
Our reason for finding that these works need to be commenced within
28 days is that we are concerned to protect life and limb. They cannot
wait until the Tenant and her family may have left the Property. Court
action could take up to 6 months and in the meantime they would be
living in a property that has hazards which need to be speedily
addressed.
The remaining works on the schedule must be commenced within 6
months of the date of our decision and again should be completed
within 10 working days.

Andrew Dutton

Andrew Dutton - chair 14th February 2012





