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DECISION OF THE RESIDENTIAL PROPERTY TRIBUNAL ON AN APPEAL
AGAINST AN IMPROVEMENT NOTICE UNDER SECTION 18 AND SCHEDULE 1,
PARAGRAPH 10(1) OF THE HOUSING ACT 2004

Case Reference LON/OOABB/HIN/2012/0003
Premises : First Floor Flat, 141 Denmark Street, London E13 §JX
Appellant : Mr Papupkhar Singh Rattan (In Person)
Respondent ; London Borough of Newham
Represented by Mr Ryan Kohli (Counsel)
Date of Appeal: 10 January 2012
Date of Hearing 8 March 2012
Date of Decision : 19 March 2012
Tribunal : Mr Robert Latham MA (Barrister)
Mr Trevor Sennett MA FCIEH

Mr Leslie Packer

Decisions of the Tribunal

(1) The Respondent invited us to vary the date by which the works are to be
completed. We do so and substitute “within 3 months from the date on which
the Appellant obtains vacant possession of the premises or by 8 September
2012, whichever is the earlier” for “23 April 2012".

(2) Subject to this variation, we dismiss the appeal and confirm the improvement
Notice dated 20 December 2012.

(3) We also confirm the Notice of Demand for payment of £475 as a charge for
the enforcement action.
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1.

4.

The Appellant appeals against an Improvement Notice served on him by the
Respondent dated 20 December 2012. The appeal is brought pursuant to
Schedule 1, paragraph 10(1) of the Housing Act 2004 (‘the Act’).

Directions were given for the Appeal by Mr Andrew on 10 January 2012.
Pursuant to these directions:

(i) the Respondent have filed a Bundle setting out reasons for opposing the
appeal. This includes a witness statement from Paul Mishkin, the relevant
Environmental Health Officer.

(ii) the Appellant has filed his bundle in support of the appeal. This includes a
witness statement from Mr Rattan, the Appellant, and Jasbir Rattan, his
brother.

Mr Andrew directed that New Lodge Property Services could apply in writing to
be joined as a party to these proceedings. They have declined to do so.

The relevant legal provisions are set out in the Appendix to this decision.

The Hearing

5.

The Appellant appeared in person. The Respondent was represented by Mr
Kohli of Counsel. Mr Kohli has provided us with a Skeleton Argument.

The Tribunal heard evidence from the Appellant and Mr Mishkin. We have had
regard to the statement of Mr Jasbir Ratten. Mr J Ratten was present at the
hearing, but the Respondent did not have any questions to put to him.

This appeal is a rehearing. The Tribunal may confirm, quash or vary the
improvement notice.

The appeal has been conducted in accordance with the procedures specified
in the Residential Property Procedures and Fees (England) Regulations 2011.

The Backqround

The premises which are the subject of this appeal is the First Floor Flat, 141
Denmark Street, London E13 8JX (“the premises”). This is a two bedroom self-
contained first floor flat in a two storey mid-terrace property. It was constructed
in the 1930s and would have complied with the building regulations applicable
at that time.
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11.
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15.

16.

On 19 June 2002, the Appellant was registered as the lessee of the flat (see
Exhibit “PM39"). He holds his ieasehold interest under a 99 year lease dated 4
May 1988 which runs from 25 March 1988. The unexpired term is some 75
year

In 2008, the Appellant instructed Estate Agents to market the premises for
letting. We have been provided with a set of photographs of the premises
prepared by the lettings Agent (Exhibit PSR1). These show the premises to be
in good decorative condition with new toilet, bathroom and kitchen fittings.

On 30 May 2008, the Appellant let the premises to New Lodge Property
Services {‘New Lodge”) for a term of three years commencing on 30 May
2008 (Exhibit PSR2). This is a somewhat oddly worded agreement which
describes New Lodge as “the Agent”. We were told that the agreement was
drafted by New Lodge. The fixed term expired on 29 May 2011. Since that
date, a monthly periodic tenancy would have arisen, New Lodge continuing to
pay the reserved rent of £770 per month. The tenancy agreement refers to the
premises being used as temporary accommodation for homeless persons.

New Lodge sub-let the premises to Ms Lopes. When the Respondent
inspected the premises on 23 November 2011, Ms Lopes was occupying the
premises with her daughter aged 9 and two sons, aged 6 and 7.

The Appellant owns 12 properties which are let out. He explained how he
sought to meet a pressing social need through the provision of social housing
for rent. This is the only property ieased to New Lodge. The environmental
health service have only been involved with one other of his properties. This
was resolved informally. The Appellant was unaware of any problems at the
premises until November 2011. Having let the premises to New Lodge, the
Appellant took the view that any complaint arsing from the relationship of
landlord and tenant was a matter between New Lodge and Ms Lopes.

Mr Mishkin inspected the premises on 23 November, the local housing
authority ("LHA") having received a complaint from Ms Lopes. The premises
were in a deplorable condition as is set out in the Notification of Hazards (at
P16-18) and illustrated by the photographs at Exhibit PM2-36. These matters
are not in dispute. Whilst there are some matters of lack of amenity, such as
the absence of a hand rail for the stairs and any mechanical extract ventilation
in either the bathrocom or kitchen, there is clear evidence of untenant-like
behaviour by Ms Lopes (New Lodge having had no other sub-tenant in the
premises). Extensive damage had been caused to the locks, doors, the light
fittings and the new kitchen units, toilet and bathroom fittings. There were
some items of disrepair such as the rear external stairs.

Having inspected the premises, Mr Mishkin was obliged to determine what
action to take having regard to his statutory duties under Part 1 of the Act. On
28 November, he assessed the potential hazards under the Housing Health
and Safety Rating System (HHSRS) and identified a number of Category 1
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19.
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and 2 hazards (Exhibit PM37). On the same day, he notified the Appellant that
he was minded to serve an improvement notice. He attached a Schedule
listing the 13 hazards which he had identified (at P15-18). The Appellant was
given until 12 December to contact the Respondent to discuss their proposed
action.

The Appellant saw the action of the Respondent in a different light. Whilst he
accepted that he had received the letter dated 21 November notifying of the
proposed inspection on 23 November, he only received the letter on the
evening of 23 November, after the inspection had occurred. The Appellant
states that the first that he knew of the deplorable state of the premises was
on receipt of the first letter on 23 November. It is unfortunate that he had not at
any time since 2008 inspected the premises to satisfy himself that New Lodge
were complying with its obligations under its tenancy with the Appellant or that
they were ensuring that their tenant complied with her obligations to use the
premises in a tenant-like manner.

Over the subsequent fortnight, the Appellant contacted New Lodge and
required them to discharge their contractual obligations. He also contacted the
tenant and arranged for his builder to carry out some works. On 12 December,
they repaired the locks. By a letter dated 19 December (at P25), the builder
reported back that the tenant had caused extensive damage to the flat, that
she was refusing access and wanted to be rehoused.

The Appellant received the letter dated 28 November on 1 December.
Thereafter, he sought to telephone the Respondent on a number of occasions.
Mr Mishkin was not always available as he works part-time. Mr Rattan gave
evidence that he had spoken with Mr Mishkin and this was confirmed by the
local authority officer. We are satisfied that whilst the Appellant protested that
he was doing what he could do to resolve a situation for which he considered
that he was not responsible, he did not hear what the Respondent was saying
about the statutory regime under which the LHA were obliged to act. He was
particularly upset at the suggestion that he might be liable for the enforcement
fee. On 16 December, the Appellant sent an e-mail toc the Respondent
explaining the situation from his perspective (at P23).

On 20 December, the Respondent, having satisfied themselves that the
service of an improvement notice was the most appropriate course of action,
served the Improvement Notice which is subject to this appeal (at P50-62). Mr
Mishkin decided to serve an improvement notice, rather than a prohibition
order (or some other course of action prescibed), to retain a unit of affordable
housing which is in short supply in Newham. The works were to begin no later
than 23 January and be completed no later than 23 April. The Respondent
also served a Notice of Demand for Payment of a Charge for Enforcement
Action in the sum of £475 (at P48).

The Appellant's Application Form is at P34-45. He accepts that the Category 1
and 2 Hazards exist and that these need to be remedied. He did not challenge
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23.

24.

25.

any of the works required in the Improvement Notice. He rather raises three
IsSsues:

(i) the notice should have been served on New Lodge;

(i) the Respondent acted prematurely in serving the Improvement Notice
having regard to the steps that he was taking to resclve the problems.

(i) he should not be liable for the charge of £475.
The position at the date of the hearing is as follows:

(i) The majority of the required works are outstanding. A number of Category 1
hazards still exist.

(i) The parties are agreed that vacant possession is required for the works to
be executed.

(i) The Appellant has required New Lodge to secure vacant possession. The
Tribunal have been referred to Notice Seeking Possession apparently dated
27 October 2011 (at P33) and a Claim Form seeking possession under the
accelerated procedure {(at P67). We understand that the County Court has
given Ms Lopes 14 days to respond to the claim and that that time has now
expired.

There is cogent evidence that New Lodge are in breach of their tenancy
agreement with the Appellant and that Ms Lopes is in breach of her sub-
tenancy in that she has failed to treat the premises in a tenant-like manner —
neither of these matters being for this Tribunal. Neither New Lodge or Ms
Lopes are party to these proceedings and we have not heard from them. The
Tribunal urge the Appellant to seek legal advice.

The Respondent invited the Tribunal to amend the date by which the works
are to be completed, recognising that vacant possession is required, and
suggested six further months. The Tribunal, noting the vacant possession
point, invited the Respondent to comment on the alternative of framing the
completion date in terms of a time from possession being obtained. The
Respondent said that in that case, the period should be shorter — they would
suggest three months. The Appellant must satisfy himself that New Lodge
have taken all appropriate steps to secure vacant possession. The aiternative
is for the Appellant to determine the intermediary tenancy held by New Lodge
and to seek possession of the premises. Again, these are matters for the
Appellant and not this Tribunal.

it is also quite possible that Ms Lopes is a homeless applicant who has been
placed in the premises by Newham's Homeless Person’s Unit. This is not a
matter that Mr Mishkin has investigated. The Respondent may wish to
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The Tribunal’s Decision

26. Having heard evidence and submissions from the parties and considered all of
the documents provided, the Tribunal has made determinations on the various
issues as foilows.

Issue 1: The Person Responsible for the Works

27. The HHSRS system introduced by the Act is premised on the principie that
residential premises should provide a safe and healthy environment for any
potential occupier or visitor. Where any hazard exists, the legislation seeks to
iImpose the obligation to abate the same on the person in the best position to
do so. That person may not have any personal responsibility for the hazards
that exist. The legislative approach is rather one of seeking an effective
solution. In respect of a self-contained flat, it does so through identifying the
relevant owner.

28. Schedule 1, paragraph 3 of the Act specifies the person on whom the local
housing authority must serve an improvement notice. Sub-paragraph 2
provides:

“(2) In the case of dwelling which is a flat, the local housing authority
must serve the notice on a person who—

(a) is an owner of the flat, and

(b) in the authority's opinion ought to take the action specified in the
notice.”

29. Section 262 of the Act provides the statutory meaning of the term “owner”.
Paragraph 7 provides:

“(7) In this Act “owner”, in relation to premises—

(a) means a person (other than a mortgagee not in possession) who
is for the time being entitled to dispose of the fee simple of the
premises whether in possession or in reversion; and

(b) includes also a person holding or entitled to the rents and profits
of the premises under a lease of which the unexpired term exceeds
3 years.”

30.  New Lodge does not fall within the statutory definition of “owner”. Whilst New
Lodge had been granted a tenancy for a term of three years, that term has
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Issue

now expired. They remain in occupation pursuant to a monthly periodic
tenancy which could be determined by one month's notice.

The only persons capable of falling within the statutory definition are the
Appellant and the freehold owner of 141 Denmark Street. The Appellant finally
seemed to accept that given this choice, he was the appropriate “owner”, and
the person upon whom the Respondent were obliged to serve the notice.

2: Did the Respondent act Prematurely?

32.

33.

34.

35.

The Appellant contends that he was not responsible for the hazards which
were found to exist having leased the premises in a good condition to New
Lodge. He had been unable to attend the inspection on 23 November because
of the late receipt of the notification. Thereafter, he took all reasonable steps to
ensure that New Lodge and/or his own builder remedy the defects. This was
the more difficult because many of the defects were due to the untenant-like
behaviour of the sub-tenant, who was also refusing access,

Our Professional Member explored with the parties whether the Respondent
(i) had resorted to formal action where informal action might have sufficed;
and/or (ii) had sufficient regard to the extent to which the hazards were caused
by the untenant-like behaviour of the sub-tenant. He was mindful of the
statutory guidance, whether the HHSRS “Operating Guidance” (at [2.32] —
[2.33]) and the “Enforcement Guidance” (at [2.15] — [2.18]) and the flexibility
open to a LHA in determining the appropriate approach.

We are satisfied that the action taken by the Respondent was justified. Mr
Kohli reminded us of three factors:

(1) The statutory context of the housing and health context — a LHA are obliged
to assess the dwelling and the deficiencies which can be attributed solely or
partly to the design, construction and/or maintenance of the dwelling. They are
not concerned with identifying “fault” which would be a minefield for LHAs.

(i) Section 5 of the Act imposes a mandatory statutory duty on an LHA to act if
satisfied that a category 1 hazard exists. This could be enforced by judicial
review if a LHA failed to act.

(i} The factual background which we have summarised above.

We are satisfied that Mr Kohli's approach is correct. The action taken by the
Respondent is justified by subsequent events. Most of the category 1 hazards
still exist. New Lodge, and the immediate landlord of the sub-tenant has failed
to remedy the defects. The Appellant suggested that Ms Lopes may be
questioning the validity of the Notice Seeking Possession. We are far from
satisfied that even at this late stage New Lodge have taken the necessary
legal steps to regain possession. We repeat our advice that the Appellant
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obligations under the Act and which are imposed on him as the relevant
‘owner”.

Issue 3: Liability for the Enforcement Charge of £475

36.

37.

The Appellant argues that the liability for the enforcement charge should rather
be that of New Lodge. He felt that were he to be held liable it would brand him
as a bad landlord. We have already concluded that the Respondent had no
option but to serve the Improvement Notice on the Appellant, regardless of the
issue of “fault”. The proposed charge is reasonable having regard to the
enforcement action which the Respondent have been obliged to take. We
therefore dismiss the appeal on this issue.

This Tribunal is not concerned with the contractual rights and obligations
arising from the tenancy agreement between the Appellant and New Lodge.
This is rather a matter in respect of which the Appellant must seek legal advice
on the options open to him.

The works required in the Improvement Notice

38.

We deal with this matter only for the avoidance of doubt. The Applicant did

not dispute the works required in the Improvement Notice. The Tribunal
therefore did not investigate them and we leave them unchanged.

The Date for Completion of Works

39.

Given the seriousness of the defects, it is right that possession is obtained and

the works are carried out speedily. The Tribunal therefore adopts the figure of
three months from the date of possession which the Respondent suggested.
But at the same time, the matter cannot be left open-ended. We therefore set
an absolute limit of six months, by substituting “within 3 months from the date
on which the Appellant obtains vacant possession of the premises or by 8
September 2012, whichever is the earlier” for “23 April 2012".
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40.

41.

The Appellant asked us to exercise our powers under the Regulation of
Residential Property Tribunal Procedures and Fees (England) Regulations
2011 to order the Respondent to reimburse him the whole or part of his
application fee. Having regard to our decision to confirm the Improvement
Notice and dismiss the appeal, we have concluded that it would be
inappropriate to do so.

Any appeal against this decision must be made to the Upper Tribunal (Lands
Chamber). Prior to the making such an appeal, a party must apply, in writing,
to the tribunal for permission to appeal within 21 days of the date of this
decision stating the grounds on which you intend to rely in any appeal.

Chair: Robert Latham
Date: 19 March 2012
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Housing Act 2004

Section 5

(1) If a local housing authority consider that a category 1 hazard exists on any
residential premises, they must take the appropriate enforcement action in relation to
the hazard.

(2) “the appropriate enforcement action” means whichever of the following courses of
action is indicated by subsections (3) or (4), namely

(a) serving an improvement notice under section 11;

(b) making a prohibition order under section 20;

(c) serving a hazard awareness notice under section 28,;

(d) taking emergency remedial action under section 40;

(e) making an emergency prohibition order under section 43;

(f) making a demolition order under subsection (1) or (2) of section 2650f the
Housing Act 1985 (c. 68);

(g) declaring the area in which the premises concerned are situated to be a
clearance area by virtue of section 289(2)of that Act.

Section 262

Section 262 provides the statutory meaning of the term “owner”. Paragraph 7
provides:

“(7) In this Act “owner”, in relation to premises—

(a) means a person (other than a mortgagee not in possession) who is
for the time being entitled to dispose of the fee simple of the premises
whether in possession or in reversion; and
(b) includes also a person holding or entitled to the rents and profits of
the premises under a lease of which the unexpired term exceeds 3
years.”

Section 9

The appropriate national authority may give guidance to a local housing authority

about inspections and enforcement action. A local housing authority must have

regard to this guidance.

Section 49

Section 49 permits a local housing authority to charge for certain enforcement action.
The relevant provisions in respect of an improvement notice are:

10
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appropriate as a means of recovering certain administrative and other expenses
incurred by them in serving an improvement notice.

(2) The expenses are those incurred in (a) determining whether to serve the notice,
(b) identifying any action to be specified in the notice, and (c) serving the notice.

{6) The amount of the charge may not exceed such amount as is specified by order
of the appropriate national authority.

(7) Where a tribunal allows an appeal against the notice, it may make such order as it
considers appropriate reducing, quashing, or requiring the repayment of, any charge
under this section made in respect of the notice or order.

Schedule 1

Schedule 1 sets out the procedure and rights of appeal relating to Improvement
Notices.

Paragraph 3

Paragraph 3 specifies the person on whom the local housing authority must serve the
notice. Sub paragraph 2 provides:

“(2) In the case of dwelling which is a flat, the loca! housing authority must
serve the notice on a person who—

(a) is an owner of the flat, and

{b) in the authority's opinion ought to take the action specified in the
notice.”

Paragraph 10

The person on whom an improvement notice is served may appeal to a residential
property tribunal against the notice.

Paragraphs 11 and 12

Paragraph 11 provides that an appeal may be made ground that one or more other
persons, as an owner or owners of the specified premises, ought to—

(a) take the action concerned, or
(b) pay the whole or part of the cost of taking that action.

In such circumstances, the appellant must serve a copy of his notice of appeal on the
other person or persons concerned.

11
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courses of action mentioned in sub-paragraph (2) is the best course of action in
relation to the hazard in respect of which the notice was served. The courses of
action are (a) making a prohibition order under section 20 or 21; (b) serving a hazard
awareness notice under section 28 or 29; and (c) making a demaolition order under
section 265.

Paragraph 15

An appeal to a residential property tribunal.
(a) is to be by way of a re-hearing, but

(b) may be determined having regard to matters of which the authority were
unaware.

The tribunal may by order confirm, quash or vary the improvement notice.

The Residential Property Tribunal Procedures and Fees (England) Regulations
2011

These Regulations, made pursuant to Schedule 13 of the Act, govern the procedures
to be followed by a residential property tribunal in determining any appeal.

Regulation 50 — Reimbursement of Fees

(1) Subject to paragraph (2), in relation to any application in respect of which a fee is
payable under regulation 45, 46 or 47, a tribunal may require any party to the
application to reimburse any other party to the extent of the whole or part of any fee
paid by that person in respect of the appiication.

(2) A tribunal may not require a party to make such reimbursement if, at the time the
tribunal is considering whether or not to do so, the tribunal is satisfied that the party
or a partner of the party is in receipt of assistance of any description mentioned in
regulation 49(2).
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