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DECISION

1. The Tribunal confirms the improvement notice dated 12th October 2011 but varies it to provide that the required works must start by 22nd August 2012 and be completed by 1st October 2012.  

REASONS

Background
2.  On 27th October 2011 the Applicant appealed to the Tribunal under Paragraph 10(1) in part 3 of Schedule 1 of the Housing Act 2004 against an improvement notice dated 12th October 2011 served by the Respondent in respect of the premises. The improvement notice stated that there was a category 2 hazard at the premises, namely damp and mould growth caused by water penetration through the flat roof into Flat 5 at the premises. The work required to remedy the defects were set out in schedule 2 to the improvement notice. This entailed the employment of a building surveyor to survey the roof and estimate its remaining life. If the estimated life was less than 5 years, the roof covering was to be renewed with a specification complying with the current Building Regulations. If the estimate by the surveyor of the life expectancy of the existing roof was more than 5 years then such repairs as recommended by the surveyor were to be carried out. In addition the guttering serving the roof was to be examined, overhauled and cleaned out and any defective lengths repaired. The works were required to be started by 1st February 2012 and to be completed by 31st March 2012.

3. The Applicant’s grounds of appeal to the Tribunal were that, whilst it accepted that the water penetration needs to be rectified it denied that it is necessary to renew the roof and that it was possible to repair the leaks without having to completely recover the roof. It was also claimed that it was inappropriate to refer to the estimated life of the roof as this was, it was claimed, meaningless. It was also said to be inappropriate to specify that the Council supervise the works, dictate specifications and materials to be used and to require a building surveyor to ascertain the works that were necessary. All that was required, it was claimed, was that a specialist roofing contractor be employed to repair the roof. Finally, it was claimed that the timescale required by the Council was unrealistic and failed to take into consideration the statutory consultation procedure that the Applicant would have to undergo with the long lessees of the flats at the Premises.

4. The Respondent stated its intention to oppose the appeal. Directions were issued for each party to state its case. The matter came before the Tribunal for determination at Bournemouth County Court on 3Oth January 2012.

Inspection

6. The Tribunal inspected the premises immediately prior to the hearing on 30th January 2012 in the presence of Mr Mehson, a Director of the Applicant and his daughter, Miss Mehson, and Mr Steve Day from the Environmental Health and Consumer Services Department of the Council.

7. Knyveton House is a purpose built block of twelve two bedroom flats built in the 1930’s. The Tribunal was unable to gain access to the roof area or even to view it from the ground and was therefore unable to verify for itself the condition of the flat roof which covers the whole of the building. Although the Tribunal was told at the Inspection that the gutters had been cleaned out following the service of the improvement notice, the Tribunal saw evidence of some plant life in the gutters indicating that either the clean out had not been thoroughly carried out or the vegetation had grown back.

The hearing 

8. At the hearing the Tribunal was told that things had moved on since the appeal had been issued. There had been discussions between the parties. It was now accepted by the Applicant that the whole of the roof needed to be replaced and that patch repairs were no longer adequate to remedy the problem with the roof. New leaks were appearing at frequent intervals. The Applicant also accepted that if a new covering was required over the whole of the roof that the Building Regulations required the insulation to be upgraded. The Applicant suggested that in order to give sufficient time for the statutory consultation process with the long lessees to be complied with, the date for commencement of the works should be stated in the improvement notice to be 22nd August 2012 and to be completed by 1st October 2012.

9. Mr Day, on behalf of the council, was prepared to agree this timetable. It was important, he said, for the works to be carried out and completed by the autumn because the evidence was that the existing roof would not withstand another winter. Mr Mehson confirmed that if the works could be done earlier than the timeframe he was suggesting then it would. 

The law

10. By section 7(1) of the Housing Act 2004 a local housing authority is empowered to take certain kinds of enforcement action in cases where they consider that a category 2 hazard exists on residential premises. One kind of enforcement action that can be taken as specified in section 7(2)(a) of the Act is an improvement notice. By section 2(10) of that Act a category 2 hazard means “ a hazard of a prescribed description which falls within a prescribed band  as a result of achieving, under a prescribed method for calculating the seriousness of hazards of that description, a numerical score below the minimum amount prescribed for a category 1 hazard of that description; and “hazard” means “any risk of harm to the health or safety of an actual or potential occupier of a dwelling….”

11. By paragraph 10(1) of Part 3 to Schedule 1 to the Housing Act 2004 “the person on whom an improvement notice is served may appeal to a residential property tribunal against the notice. By Paragraph 15(3) of part 3 to Schedule 1 to the Act the tribunal “may by order confirm, quash or vary the improvement notice”. 
The determination
12. The Tribunal having seen the photographs of the roof of the premises and having heard the parties was satisfied that the improvement notice was appropriate and that it would be confirmed save that the date specified for the commencement of the works would be varied to 22nd August 2012 and for completion of the works to 1st October 2012.

13. If either party wishes to appeal this determination to the Upper Tribunal Lands Chamber they must first seek permission from the Residential Property Tribunal within the period of 21 days starting with the date this decision is sent to the parties as recorded below. The requirements for seeking permission to appeal are to be found in regulation 38 of the Residential Property Tribunal Procedures and Fees (England) Regulations 2011.

Dated and sent to the parties on the 9th day of February 2011

Signed

Mr Donald Agnew BA LLB LLM
Chairman 

