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London Rent Assessment Panel

DECISION OF THE LEASEHOLD VALUATION TRIBUNAL

APPEAL UNDER SCHEDULE 2,
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	13th January 2012
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Mr O. Miller BSc


	Date of Decision:
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DECISION
Introduction
1. This case involves an application relating to a Prohibition Order served under the provisions of the Housing Act 2004.  In fact the application is an appeal against the making of that Order, the Order concerned being dated 26th October 2011.   The application to the Tribunal is dated 6 December 2011 and was received by the Tribunal on 8 December 2011.  There was some correspondence between the Tribunal and the Appellant concerning the time lapse between the making of the order and the application being received by the Tribunal.   However, there was some notification given prior to receipt of the Application, to the effect that the appeal was to be made, and ultimately, the Tribunal determined that it was able to proceed with this application.
2. The Prohibition Notice, which as indicated, was dated 26 October 2011 was issued by the Respondent to the appeal, that is to say the London Borough of Southwark.  The notice related to the property at 130, Wivenhoe Close, London SE15 3QW (“the Property”).  That property is owned by a company called Pangold Estates Limited, which makes the appeal, and the owner will be referred to in the context of this decision as “the Appellant”.   
3. The notice will be referred to in more detail below, but by way of background, it was served under the provisions of Section 21 of the Housing Act 2004 (“the Act”) and gave notice to the owner of the Property, that is to say the Appellant, that in the opinion of the Respondent, there was a Category 2 Hazard at the property as specified in Schedule 1 to the Order.  It notifies the Appellant that the Respondent was required to take action under Section 5 of the Housing Act 2004, by reason of this Hazard.  The nature of the hazard was such that there were no remedial steps the Appellant could take to rectify the hazard. The Respondent prohibited the use of certain rooms at the property, specifically the first floor rear right hand side room which was prohibited for use as a bedsit by more than two people, and the ground floor rear left hand side room, which was prohibited completely from use as a bedsit. In short, there was significant overcrowding in these rooms in a way which will be explained later in this Decision.  
4. As a result of that Order being served, the appeal was made to the Tribunal, as referred to above.  The appeal indicated that the Applicant would be happy for the case to be dealt with by way of a paper determination, if the Tribunal considered it appropriate to do so.  Under the heading “Grounds of Application” the Appellant contended that the order would force the person or persons who had been residing at the property to move out, and thereby lose their home.  On this basis it was contended that “….there may be a Human Rights issue”.  
5. Directions were issued by the Tribunal on 13 January 2012, and in the first instance the Respondent was directed to send to the Appellant and the Tribunal a bundle of documents setting out in full its case, and in particular the documents referred to at paragraph 3 of those Directions.  The Appellant was to respond to that bundle with its own case and documents, again as referred to at paragraph 4 of those Directions.  Although at that stage in fact both parties had indicated their willingness for the matter to be dealt with on paper, the Tribunal, which has had experience of conflicts of facts in similar cases in the past, was proceeding on the basis that there would be an oral hearing, and perhaps an inspection, on 2 March 2012, and this was the date of hearing notified to both parties.  The Respondent complied with the Tribunal’s directions and prepared a full statement of case accompanied by the various documents referred to in the Directions, and other documents, that Statement of Case being dated 8 February 2012.  The Appellant did not serve a bundle of documents and Statement of Case in accordance with the Tribunal’s directions, and there followed some significant correspondence between the Tribunal and the Appellant, making enquiries as to the whereabouts of these documents and how it proposed expanding upon its case.  The Appellant’s documents were chased by the Tribunal by letter dated 23 February 2012 requiring its bundle by 28 February 2012.  By letter dated 23 February 2012, the Appellant informed the Tribunal that its representative, a Mr Gopee, would be out of the country and not returning until 3rd March 2012.  A postponement of the hearing, of which the parties had been notified more than a month previously, was requested.  Indeed a three month postponement was requested, and the Tribunal was informed in that letter that all the tenants in the property had been given notice to quit and that “Once the tenants have moved out the appeal will become obsolete and may have to be withdrawn or cancelled”.  
6. The application for a postponement was resisted by the Respondent, for the detailed reasons set out in its letter dated 24 February 2012, and ultimately was refused after consideration of the Residential Property Tribunal Procedure and Fees (England) Regulations 2011, Regulation 29.  The full reasons for the postponement refusal, are set out in the Tribunal’s letter dated 27 February 2012 and are not repeated herein.  The Tribunal, after 27 February 2012, continued to endeavour to make contact with the Appellant, with a view to establishing whether it proposed submitting any representations or papers in accordance with the Tribunal’s Directions.  These efforts culminated in telephone calls between the Appellant through its representative, Mr Gopee and the Tribunal’s Case Officer.  On 1 March 2012 in such a phone call, Mr Gopee was informed that the hearing was proceeding, and he was reminded that he had not yet submitted any documents to the Tribunal.  In a further conversation on the 1 March (the day before the hearing) Mr Gopee was again reminded that his postponement request had not been granted, and he was informed that the Respondent had requested that this matter now be dealt with on the basis of the documents alone.  He informed the Tribunal that he was happy for the Council’s request to be granted.  He was unable to confirm this in writing because he was abroad, and did not have access to fax or other facilities enabling this to take place.  However that confirmation was given during the course of the telephone call on the 1 March 2012 to the Tribunal’s Case Officer.   
The Hearing
7. The Tribunal, against the background set out above, considered the appeal in the context of an oral hearing, but in fact without the attendance of other party.  The Appellant itself did not attend in the circumstances described above.  The Respondent contacted the Tribunal to say that it would be happy to send a representative to the Tribunal, to expand upon its case if necessary or to make any further oral representations as may be needed by telephone with the Tribunal.  The Tribunal determined that it did not require the Respondent to communicate any further with it, either by any attendance in person or by telephone.  
The Finding of the Tribunal 
8. In the Respondent’s Statement of Case dated 8 February 2012 as referred to above, it is recorded that following information provided by the UK Border Agency in June 2011, that there were three males, four females, two teenage children and a baby residing at the premises. As a result, an officer of the Respondent attended to establish whether there was overcrowding.  That attendance took place on 23 June 2011, and she found that the property consists of an ex-council house set out over three storeys which had been used as four bedsits, with one bathroom, one WC and one kitchen.  In effect the premises were being used a house in multiple occupation, but without any licence.  There is a plan of the property at page 6 in the Respondent’s bundle.  One of the rooms designated “Room 1” has an area of 6.16 square metres which is described by the Respondent as “woefully short of the standard applied by the Respondent and falling substantially short of the statutory standard of 6.5 square metres as outlined in the Housing Act 1985, for occupation even by a single person.”   The Respondent’s representative observed that furniture and belongings were occupying almost all the available space on the floor, and belongings were also stacked up in piles.  
9. Another room, designated Room 3, measures 16.6 square metres and is suitable on the Respondent’s case for occupation by no more than two persons.  In fact the room is occupied by a mother and her two sons aged 13 and 16.  The older of the two was recorded as being clearly distressed and desperate to move out of the room, requiring some privacy and his own space.  He was sleeping on a futon with his brother, all in the same room as his mother.  The Respondent was satisfied that the property was having a detrimental effect on the tenants in these rooms generally.
10. As against this evidence, the Appellant has submitted nothing to the Tribunal, whether by written representation or otherwise, to supplement the suggested possible ground for the appeal set out in his application to the effect that “there may be a human rights issue”.  That issue has never been identified but has been dealt with in anticipation at paragraphs 37 to 41 of the Respondent’s Statement of Case, which indicates that insofar as Article 8 is relied upon, this is not applicable to private landlords in any event.  
11. There is nothing of any weight before the Tribunal submitted by the Appellant to support this appeal and, on the material before the Tribunal, the Tribunal is not satisfied that the Appellant has made out any grounds for interfering with the order in any way, or otherwise supporting the circumstances. The application and/or the appeal are dismissed, and the Prohibition Order is confirmed.  
12. In its letter dated 24 February 2012, resisting the application for a postponement and requesting a paper determination, the Respondent has also made an application for costs against the Appellant, based on his alleged unreasonable behaviour in relation to these proceedings.  The letter points out, amongst other matters, that the Appellant failed to comply with the Tribunal’s Directions, and in particular failed to supply a Statement of Case or supporting documentation.  Whilst the Tribunal has a discretion to order costs in such circumstances, both by virtue of the provisions set out at paragraph 12 of Schedule 13 to the Act, and also similar provisions set out at paragraph 10 of Schedule 12 of the Commonhold and Leasehold Reform Act 2002, these orders are generally made where the unreasonableness concerned involves some kind of frivolous, vexatious or abusive conduct on the part of the party to be condemned.  Although the failures referred to have indeed occurred, as far as the Appellant is concerned, the Respondent’s costs have to some extent been minimised by the Tribunal not calling upon it to attend the hearing, and the Tribunal considers that the conduct concerned in this case does not reach a level of unreasonableness requiring a costs order to be made.  In the circumstances no such order is made and no further orders are made on this appeal.
Legal Chairman:

 S. Shaw

Dated:


  6th March 2012
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