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RESIDENTIAL PROPERTY TRIBUNAL

Case Reference: LON/OOAN/HED/2011/0002
Premises: 156A Uxbridge Road, London W12 8AA

DECISION OF THE TRIBUNAL ON AN APPEAL AGAINST A DEMAND FOR
RECOVERY OF EXPENSES UNDER PART 3 OF SCHEDULE 3 TO THE HOUSING
ACT 2004 (‘the Act’).

Appellant

Mr M. Patel

[Representation

lin person and accompanied by Mr R. Huard

IRespondent

ILondon Borough of Hammersmith and Fulham

Representation

WMS J. Multins (head of litigation) and Mr A. Collard (officer)

IPre—trial review

22 December 2011

Hearing and The tribunal inspected the premises on 8 March 2012 and the
inspection date lhearing took place later that day
he Tribunal |Professor J. Driscoll, solicitor (Lawyer chair),Mr C. Gowman|

MCIEH MCMI BSc, and Ms S. Wilby

The Decision
Summarised

The appeal against the service of a notice of expenses is
dismissed as the appellant was unable to show any grounds
ffor questioning its validity. However, the respondent’s
administration charges based on 30% of the costs of the
improvement works are too high. In light of additional written
submissions after the hearing the appellant is to pay the sum
of £810 in respect of the respondent’s administration costs.
The notice should be varied accordingly and a copy sent to the
appellant who should pay these charges with 14 days of
[receipt of the amended notice of expenses.

IDate of the
decision

23 April 2012




[image: image2.png]Introduction

1. This is an appeal against the service of a notice of expenses by the
respondent local authority. It is made by the appellant and it relates to
improvement works carried out by the respondent. The appellant is one of
four joint owners of premises in Uxbridge Road London W12 which is a
building consisting of ground floor shop premises and a flat on the second
and third floors of the building. It relates to the costs of works carried out in
default by the respondent following the service of improvement notices under
sections 11 and 12 of the Act. This notice was served in relation to works
required to remedy certain hazards which were found in the flat.

2. The appellant jointly owns the freehold of the building and he uses the shop
premises for the purposes of a newspaper business. The flat (which has a
separate entrance) is occupied under a statutory tenancy under the Rent Act
1977 by a Mrs Freedman. It is common ground that Mr M. Patel who receives
the rent should be treated as the person on whom notices under the Act
should be given. Mr Patel told us that the other joint owners are two of his
brothers and his sister-in-law and that they are aware of the action that is
being taken under the Act.

3. The tribunal carried out an inspection of the exterior of the premises and the
interior of the flat on 8 March 2012. A summary of what we found appears in
paragraph 8 of this decision. Later that day the hearing took place when the
appellant appeared in person accompanied by Mr Huard who has been
advising him. The respondent was represented by Ms Mullins a lawyer and Mr
Collard who is a public protection and safety officer responsible for the action
taken under the Act. They told us that they have tried to serve copies of
notices on all four of the owners of the premises at the address of the
premises as this is the only address they have for the other three owners.
They obtained this address from a Land Registry search.

Background to the appeal

4. The procedural background to this appeal is not in dispute. in summary, Mr
Collard carried out an inspection of the flat in january 2008 following which
an improvement notice (‘the first notice’) was served on 17 July 2008
requiring works to deal with various hazards which he discovered during his
inspection. These works included the reptacement of the windows at the
front of the flat at both levels and the replacement of the lintel above the first
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respondent’s development control office that the works they originally
required would require planning consent and that aluminium frames rather
than wooden frames which were originally required could be used instead.
Planning permission was then granted and a second improvement notice was
served on 22 March 2010.

5. Mr Patel was chosen as the recipient of the notice as he receives the rent from
Mrs Freedman. He did not appeal against either of the improvement notices.
Some works were carried out (some by him and others be the respondent) but
the improvement works to the front of the flat were left outstanding. The
respondents brought a prosecution under section 30 of the Act for this failure
to comply with the works. On 6 January 2011 the appellant pleaded guilty at
the West tondon Magistrates Court and he was fined and ordered to pay
towards the respondent’s costs.

6. The parties to this appeal do not agree entirely on what then transpired
though it is agreed that the respondents arranged for a contractor to carry
out the improvement works required by the notice and that these works were
carried out between 27 September and 6 October 2011. This followed service
of a notice for taking action without agreement on the appellant on 22 April
2011. It is also agreed that the respondents served a demand for the recovery
of the expenses involved on 8 November 2011 in the sum of £9,816 which is
made up of the building contractor’s costs of £7,852 (inclusive of VAT) and
an administrative charge of £1,963.20 which is 30% of the contractor’s costs.

7. Mr Patel application to appeal to this tribunal was received by the tribunal on
29 November 2011. A pre-trial review was held on 22 December 2011 when
directions were given. Whilst the applicant was directed to prepare the
bundles for the hearing the respondent later agreed to take this on and
bundles of documents were prepared. The bundle includes the notices given
by the respondent under the Act, copies of various statements made by Mr
Patel and replies by Mr Collard copy correspondence and emails between the
respondent and Mr Patel. The bundle consists of 239 pages. In addition Mr
Patel handed the tribunal some additional papers at the hearing.

Our inspection

8. As noted above we inspected the premises on the morning of the hearing
where we met the appellant, Mr Huard and the representatives of the
respondent. We inspected the flat on our own and we were shown around by
Mrs Freedman. A ground floor entrance leads to stairs to the first floor of the
flat and from there up to the second floor. On the first floor there is an
outside patio area which overlooks the garden area at Shepherds Bush. The
premises are situated in a very busy area with very heavy traffic. We noted
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reduce the external noise and to protect the flat from draughts.

The hearing

9. The appellant addressed several challenges to the expenses claim. First, he
objects to the improvement notices arguing that they contained insufficient
information to enable him to obtain quotations for the works required.
Second, the demand for payment of the expenses did not explain the
breakdown of the contractor’s costs. Third, he argues that the works do not
comply with the planning consents. Fourth, that there was no damage to the
lintel internally so it did not need to be replaced. Fifth, that there is no
evidence that the works comply with the building regulations. Sixth, that the
works were too costly.

10.The appellant also told us that the reason he had delayed commissioning the
improvement works himself were his concerns over planning implications. He
told us that Mrs Freedman had fitted a television aerial on the front of the flat
without planning permission and that notices had been served on him. Later
Mrs Freedman arranged for the aerial to be re-sited. Although he notes that
planning permission was obtained by the respondent for the improvement
works he still has some doubts about the planning position. He maintained
this position even though we drew his attention to the full planning
permission dated 17 June 2010 (page 198 of the bundle).

11. He also told us that he had obtained estimates for the improvement works
which are cheaper than the costs incurred by the respondent’s contractor. We
asked him why he did not arrange for the works to be carried out to which he
replied that he was worried about the planning position.

12. Ms Mullins addressed us and Mr Collard also elaborated on his written
statements. We asked him why a decision was taken to prosecute Mr Patel to
which he replied that is was to try and persuade him of the importance of
complying with the improvement notices. In answer to further questions on
this, he told us that such prosecutions are not common. However, Ms Mullins
added that the respondent was now bringing more prosecutions where
owners or landlords fail to comply with notices given under the Act.

13. Ms Muilins and Mr Collard agreed with us that the advice given which led to
the first notice was incorrect and had contributed to some of the uncertainties
with this matter. However, they argued that Mr Patel’s challenges to the
notice were largely misconceived. If he wanted to challenge the improvement
works he should have appealed against the improvement notices. It is no
longer possible for him to challenge the notice in any way. Further, if he was
unhappy with the notification of the decision to carry out the works in default
he could have carried out the works himself by employing a contractor. As to
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estimates for the improvement works and chose to enter into a contract for
the lowest of the tenders. in contrast he notes that the latest estimate which
Mr Patel obtained contains the figure of £11,778 (see the estimate from
Everest dated 18 September 2011 at page 107 of the bundle).

14.We asked them about the size of the administration charges. Ms Mullins told
us that most local housing authorities make their charges in this way. She
added that the London Borough of Croydon charge at the rate of 25%.

15. After the hearing the tribunal decided to seek additional written submissions
on the question of the recoverable administration costs as we were unhappy
with linking this to the actual costs of the contractor. We asked the case
officer to write to the respondents for clarification. In response to the letter
sent on 28 March 2012 Ms Mullins wrote to the tribunal on 5 April 2012 with
a breakdown of time spent on this matter. She explained that Mr Coliard
spent 1805 minutes on this matter which she rounded down to 30 hours.
Charging his time at £27 per hour she stated that she was instructed by the
council would not, in fact, claim administrative costs in the sum of £19,63.20
but the sum of £810 instead.

16. A copy of this was sent to the appellant who replied on 12 April 2012
stating that this was welcome. Mr Patel also raised other matters relating to
the hearing which we cannot consider. In a second latter of the same date he

suggests that on the figures supplied that only 23 hours were spent so that
the charges should be £621.

Reasons for our decision

17.We have no doubt that this appeal must fail. As the bundles and the evidence
given at the hearing shows this matter has already had a jong history which is
unfortunate given the clear importance of the improvement works required.
The improvement works are clearly very important from the point of view of
Mrs Freedman who occupies the flat with her two young children. The works
were required as the investigations undertaken by the respondent revealed
several hazards in the flat which required remedial works. The parties agree
that some works have been carried out but that others remain to be
undertaken.

18. The improvement works to which this appeal relates were required to reduce
the traffic noise considerably for the benefit of Mrs Freedman. They were also
required to reduce the draughts from the defective windows. Mr Patel was
perfectly entitled to invoke his rights under the Act and to question what the
respondent was doing. Nevertheless it has taken some three years for the
window works to be carried out which is most unsatisfactory from the point of
view of the occupier of the flat.
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late for him to guestion the validity of the improvement notices. As noted
earlier he could have appealed the improvement notices under Part 3 of
Schedule 1 to the Act. Section 15 (6) of the Act (‘Operation of Improvement
hotices’) provides as follows: ‘If no appeal against an improvement is made under
that Part of that Schedule within the period for appealing against it, the notice is final
and conclusive as to matters which could have been raised on an appeal’.

20. He was also entitied to question of the amount of the expenses which the
respondent is claiming. Mr Patel agrees that, in principle, the respondent was
entitled to claim their expenses. We reject his submission that the costs were
too high. The respondent invited tenders for the works and chose the
cheapest of the quotations it obtained. This was far lower that the most
recent quotation he obtained. We accept that he had earlier quotations that
were cheaper but he should have gone ahead with the improvement works
required and this would have avoided the respondent having to undertake the
works in default.

21.Mr Patel also complains that the respondents could have recovered the costs
by directing Mrs Freedman to pay her rent to then for so long as it takes to
discharge the expenses claimed. However, this of itself does not impugn the
notice of recovery. Ms Mullins told us that this is one of the options that will
be considered once this appeal has been determined (see: paragraph 12
Schedule 3 to the Act (‘Expenses and interest recoverable from occupiers’).

22. We turn finally to the claim for administration costs. Under Schedule 3, Part
3 of the Act (which relates to the powers to take action without agreement)
the respondents are entitled to charge for the costs of enforcement.
However, such costs must be ‘reasonable’ .

23. We do not consider it fair or reasonable to charge on a percentage of the
costs of the works. It would be fairer for the respondents to estimate the
amount of time involved. We are grateful to the respondents for revising their
approach to this question. As noted in paragraph 15 above the respondents
now claim administrative costs of £810. Having examined the schedule
showing the time spent we consider that the appellant is incorrect in his
calculations. We therefore find that the administrative costs recoverable in
this matter is the sum of £810.

24. To summarise, the appeal against the costs of undertaking the improvement
works is rejected but the recoverable charges are reduced to £810 and the
notice is accordingly varied to that limited extent.

Signed: Jams drged

James Driscoll (Lawyer Chair)
23 April 2012




