
Case No MAN/OOCH/HMA/2011/0008

HM COURTS & TRIBUNAL SERVICES

RESIDENTIAL PROPERTY TRIBUNAL

Property



27 Wansbeck Street Chopwell






Tyne and Wear NE17 7DD

Applicant



Gateshead Council

Respondent


Mr Eric Murphy 

Date of Application

28 November 2011

Type of Application

by a Local Housing Authority for a rent repayment order under 




section 96(5) of the Housing Act 2004

Tribunal



Mrs AR Paterson






Mr A Robertson (Chairman)

Date of Determination
21 March 2012


Decision

The Tribunal makes this rent repayment order under section 96(5) of the Housing Act 2004, whereby the Respondent, Mr Eric Murphy is required to pay the sum of £3595.05 to the Applicant, Gateshead Council.  The Tribunal notes, and records, a statement by the Council that it will not seek to recover this sum as a debt but will register it as a charge on the subject property.
Reasons for decision

Introduction

1. These are the reasons for a decision on an application made to the Residential Property Tribunal ('the Tribunal') by Gateshead MBC ('the Council') under section 96 of the Housing Act 2004 ('the Act') for a Rent Repayment Order ('RRO') in respect of the Property.

2. On 6 April 2006, Part 3 of the Act introduced a new regime for the licensing of certain houses in designated areas.  The Act contains criminal and civil sanctions for non-compliance.  A person who controls or manages a licensable house which is not licensed commits an offence and is liable on summary conviction to a fine not exceeding £20000 (Section 95(1)(5)). 

3. Furthermore, a local housing authority ('LHA') or an occupier of the whole or part of a licensable but unlicensed house, who has paid housing benefit or periodical payments respectively may by application to the Tribunal seek to recover those payments by way of a rent repayment order (Sections 96 and 97).  The jurisdiction to make a RRO is exercisable by a rent assessment committee constituted in accordance with schedule 10 of the Rent Act 1977, which, when exercising that function, is known as a residential property tribunal (Section 229 Housing Act 2004).

The Application

4. The Council's application to the Tribunal dated 28 November 2011 requests an order under section 96(5) of the Act against Mr Eric Murphy, the landlord of the subject property.

5. The Tribunal issued Directions to the parties on 10 January 2012, stating that the matter would be dealt with by way of an oral hearing, unless parties notified the tribunal office in writing that they are content for the matter to be dealt with on the basis of written submissions to the Tribunal.  Both parties indicated their willingness to proceed without a hearing.

The Law

6. The relevant law material to this application is contained primarily in sections 85, 95, 96 and 97 of the Act which provide as follows.

s. 85 Requirement for Part 3 houses to be licensed

(1) Every Part 3 house must be licensed under this Part unless –

(a) It is an HMO to which Part 2 Applies (see section 55(2)), or

(b) A temporary exemption notice is in force in relation to

it under section 86, or

(c) a management order is in force relating to it under 

Chapter 1 or 2 of Part 4.

(2) A licence under this Part is a licence authorising occupation of the house     

      concerned under one or more tenancies or licences within section 79(2)(b).

(3) Sections 87 to 90 deal with applications for licences, the granting or refusal    

      of licences and the imposition of licence conditions.

(4) The local housing authority must take all reasonable steps to secure that   

      applications for licences are made to them in respect of houses in their area 

      which are required to be licensed under this Part but are not so licensed.

(5) In this Part, unless the context otherwise requires –

(a) references to a Part 3 house are to a house to which

this Part applies (see section 79(2)).

(b) references to a licence are to a licence under this Part,

(c) references to a licence holder are to be read accordingly,

and

(d) references to a house being (or not being) licensed 

under this Part are to its being (or not being) a house in

respect of which a licence is in force under this Part.



s.95 Offences in relation to licensing of houses under this Part

(1) A person commits an offence if he is a person having control of or

managing a house which is required to be licensed under this Part

(see section 85(1)) but is not so licensed 



…………………………………………….



s.96 Other consequences of operating unlicensed houses: rent repayment




orders

(1) For the purposes of this section a house is an “unlicensed house” if – 

(a) it is required to be licensed under this Part but is not

licensed, and

(b) if neither of the conditions in subsection (2) is satisfied

(2) The conditions are –

(a) that a notification has been duly given in respect of the

house under section 62(1) or 86(1) and that notification is

still effective (as defined by section 95(7))
(b) that an application for a licence has been duly made in

respect of the house under section 87 and that application

is still effective (as so defined)

(3) No rule of law relating to the validity or enforceability of contracts

in circumstances involving illegality is to affect the validity or 

enforceability of –

(a) any provision requiring the payment of rent or the making

of any other periodical payment in connection with any

tenancy or licence of the whole or any part of an unlicensed

house, or

(b) any other provision of such a tenancy or licence.

(4) But amounts paid in respect of rent or other periodical payments

payable in connection with such a tenancy or licence may be

recovered in accordance with subsection (5) and section 97.

(5) If –

(a) an application in respect of a house is made to a

residential property tribunal by the local housing authority

………., and 

(b) the tribunal is satisfied as to the matters mentioned in

subsection (6)……….,    

the tribunal may make an order (a “rent repayment order”)



     requiring the appropriate person to pay to the applicant such



     amount in respect of the housing benefit paid as mentioned in 


  
     subsection (6)(b),………. as is specified in the order (see section



    97(2) to (8)).

(6) If the application is made by the local housing authority, the

tribunal must be satisfied as to the following matters –

(a) that at any time within the period of 12 months ending

with the date of notice of intended proceedings required

by subsection (7), the appropriate person has committed

an offence under section 95(1) in relation to the house

(whether or not he has been charged or convicted),

(b) that housing benefit has been paid (to any person) in

respect of periodical payments payable in connection with

the occupation of the whole or any part or parts of the

house during any period during which it appears to the

tribunal that such an offence was being committed, and

(c) that the requirements of subsection (7) have been complied

with in relation to the application.

(7) Those requirements are as follows –

(a) the authority must have served on the appropriate person

notice (a “notice of intended proceedings”) –

(i) informing him that the authority are proposing to 

make an application under subsection (5),

(ii) setting out the reasons why they propose to do so,

(iii) stating the amount that they will seek to recover

under that subsection and how the amount is

calculated, and

(iv) inviting him to make representations to them 

within a period specified in the notice of not less

than 28 days;

(b) that period must have expired; and

(c) the authority must have considered any representations

made to them within that period by the appropriate person.




     ………………………………….



(10) In this section –




“the appropriate person”, in relation to any payment of housing




benefit or periodical payment payable in connection with




occupation of the whole or part of a house, means the person




who at the time of the payment was entitled to receive on his




own account periodical payments payable in connection with




such occupation.



s.97 Further provision about rent repayment orders

(1) This section applies in relation to rent repayment orders made by

residential property tribunals under section 96(5).

(2) Where, on an application by the local housing authority, the

tribunal is satisfied –

(a) that a person has committed an offence under section

95(1) in relation to the house, and

(b) that housing benefit was paid (whether or not to the 

appropriate person) in respect of periodical payments

payable in connection with occupation of the whole or

any part or parts of the house during any period during

which it appears to the tribunal that such an offence was

being committed in relation to the house,




the tribunal must make a rent repayment order requiring the 




appropriate person to pay to the authority an amount equal to the

total amount of housing benefit paid as mentioned in paragraph (b).

This is subject to paragraphs (3)(4) and (8).

(3) If the total of the amounts received by the appropriate person in

respect of periodical payments payable as mentioned in

paragraph (b) of subsection (2) (“the rent total”) is less than the

total amount of housing benefit paid as mentioned in that 

paragraph, the amount required to be paid by virtue of a rent

repayment order made in accordance with that subsection is

limited to the rent total.

(4) A rent repayment order made in accordance with subsection (2)

may not require the payment of any amount which the tribunal is

satisfied that, by reason of any exceptional circumstances, it 

would be unreasonable for that person to be required to pay.

(5) In a case where subsection 2) does not apply, the amount

required to be paid by virtue of a rent repayment order under

section 73(5) is to be such amount as the tribunal considers

reasonable in the circumstances.

This is subject to subsections (6) to (8)

(6) In such a case the tribunal must, in particular, take into account

the following matters –

(a) the total amount of relevant payments paid in connection

with occupation of the house during any period during

which it appears to the tribunal that an offence was being

committed by the appropriate person in relation to the

HMO under section 95(1);

(b) the extent to which that total amount –

(i) consisted of or derived from, payments

of housing benefit, and

(ii) was actually received by the appropriate person;
(c) whether the appropriate person has at any time been 

convicted of an offence under section 95(1) in relation

to the HMO;

(d) the conduct and financial circumstances of the

appropriate person; and

(e) where the application is made by an occupier, the

conduct of the occupier.

(7) in subsection (6) “relevant payments” means –

(a) in relation to an application by a local housing authority

payments of housing benefit or periodical payments

payable by occupiers;

(b) ………………………...

(8) A rent repayment order may not require payment of any amount

which –

(a) (where the application is made by a local housing

authority) is in respect of any time falling outside the

period of 12 months mentioned in section 96(6)(a)




…………………………………………………………….



    And the period to be taken into account under subsection 6(a)



    above is restricted accordingly.



……………………………………….

Submissions

7. Following Directions the Applicant submitted documents received by the Tribunal on 20 January 2012.  They included a statement by Mrs Crosby an environmental health officer of the Council giving a history of the Application and of the Respondent’s refusal to apply for a Part 3 licence which eventually had led to his conviction on 27 September 2011at Gateshead Magistrates Court of being a person having control of a house which is required to be licensed under Part 3 of the Act but is not so licensed.  He was ordered to pay a fine of £1000 plus costs of £200 and a victim surcharge of £15.

8. Also included in the documents submitted by the Applicant was a copy of the Tenancy Agreement of the Property and a copy of HM Land Registry Search showing the Respondent as the proprietor of the freehold title to the Property.

9. Included too in the Applicant’s bundle were copies of various correspondence between the Applicant and Respondent, copy of the Memorandum of Offence Decision of Gateshead Magistrates Court, Notice of Intended Proceedings for Rent Repayment Order, Housing Benefit Payments Statement from Principle Benefits Office, copy of Respondent’s letter querying the amount the Applicant was seeking and a copy of the Applicant’s response to that letter.

10. The Respondent did not comply with the Tribunal’s Directions and made no representations to the Tribunal.

11. The Respondent, in his response to the Applicant’s intention letter, said he had not received the sum of £816.08 shown in the Council’s schedule as being made on 2 February 2011 in respect of the period 14 December 2010 to 7 February 2011, and that the tenant vacated the property on 27 May 2011, after which payments had not been received from her.

12. The Council answered the Respondent’s queries by letter of 17 November 2011 which confirmed that the Council had made the payment of £816.08 on 2 February 2011 directly to the tenant and that the tenant had confirmed that she had not vacated the Property until 8 August 2011.  Council tax liability was transferred from the tenant to the Respondent on 8 August 2011.

The Tribunal’s Determination
13. Section 96(5) gives the Tribunal power to make an order on application by a LHA if the Tribunal is satisfied as to the matters mentioned in Section 95(6).  Each of these is dealt with in turn.

14. The first matter is that the LHA has served on the appropriate person a notice of intended proceedings for an order that complies with section 96(7) (Section 96(6)(c)).  The Tribunal is so satisfied as to this because a valid notice was served on Mr Murphy (the Respondent and the “appropriate person – see section 96(10)) on 19 October 2011.

15. The second matter is that at any time within the period of 12 months ending with the date of the notice of intention the appropriate person has committed an offence under section 72(1) in relation to the house (whether or not he has been charged or convicted).  (Section 96(6)(a)).  The Tribunal is also satisfied as to this matter because Mr Murphy was convicted on such an offence on 27 September 2011.

16. The third matter is that housing benefit has been paid (to any person) in respect of periodical payments payable in connection with occupation of the house during the period in respect of which it appears to the Tribunal that an offence was being committed in relation to the house (Section 96(6)(b)).  This has also been satisfied because such payments were made between 7 December 2010 and 3 August 2011 (in respect of the period from 29 November 2010 and 8 August 2011) (the ‘material time’).  The Tribunal is satisfied that an offence was being committed  during that period for the following reasons.

17. The house was clearly a licensable house under Section 79(1) of the Act.  A house is licensable if it is in an area that is designated under Section 80 as subject to selective licensing and the whole of it is occupied either under a single tenancy or license that is not an exempt tenancy or license under Section79(3) or (4).  The subject property was so let at the material time and none of the exemptions applied.  The licensing requirement is in Section 85.  Mr Murphy did not apply for a license at any stage during the material period.

18. It follows that the Tribunal has jurisdiction to order Mr Murphy to pay such amount in respect of the housing benefit mentioned in Section 96(6)(b) (paragraph 16 above) as is specified in the order (Section 96(5)).  This is subject to Section 97 which applies to orders made by tribunals under Section 96(5). (Section 97(i)).

19. Section 97 provides in effect that because Mr Murphy has been convicted of a section 95 offence in relation to the property the Tribunal must make an order requiring him to pay to the Council an amount equal to the total amount of housing benefit paid as mentioned in paragraph 16 above.

20. This is subject to section 97 subsections (3) (4) and (8) which require the Tribunal to take into account the following matters.

21. The first matter is that the landlord can only be ordered to repay housing benefit to the extent that he has actually received such payments (section 97(3)).  This is dealt with below.

22. The second matter is that a RRO may not order repayment of any amount which the Tribunal is satisfied that, by reason of any exceptional circumstances, it would be unreasonable for that person to pay (section 97(4)).  The Tribunal was not addressed by the parties on the question of exceptional circumstances and is satisfied that they were not present.

23. The third matter is that the RRO may not order payment of any amount that is in respect of a period earlier than 12 months before the LHA’s notice of intended tribunal proceedings to the landlord. (section 97(8)).  No such issue arises here because the amounts claimed are in respect of the period 29 November 2010 to       8 August 2011 and the notice of intended proceedings is dated 19 October 2011.

24. It is clear therefore that the only matter possibly at issue is whether housing benefit paid by the Applicant to the Respondent’s tenant totalling £3595.05 was received by the Respondent.  The latter appears to admit receiving £2016.14.

25. With regard to the payment of £816.08, which the Respondent says was not received by him, the period covered was 14 December 2010 to 7 February 2011.  Subsequent payments are admitted as having been received by Mr Murphy and the Tribunal does not understand why, if there was a gap of some 7 or 8 weeks in his receipt of rent, protests where not made.  Mr Murphy’s letter to the Council was not clear or concise.  The Council’s letter to Mr Murphy refuting his claim not to have received payment does not appear to have evoked further response.  Mr Murphy did not choose to make representations directly to the Tribunal, either written or oral.  The Tribunal is satisfied that, on the balance of probability, the Respondent received that payment of £816.08, but may have received it in instalments from his tenant rather than as a single amount. The Tribunal are not finding the Respondent untruthful when he says he didn’t receive a payment of £816.08.
26. The Tribunal is also satisfied that the tenancy ended on 8 August 2011 and that the Respondent received rent for the period 26 May through to the end date of the tenancy.

27. The Tribunal accordingly orders Mr Murphy to pay to the Applicant the sum of £3595.05 by way of a Rent Repayment Order under Section 96(5) of the Housing Act 2004.

A Robertson

Chairman of the Residential Property Tribunal

20 April 2012 

