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ORDER

_________________________________

That the appeal be dismissed and that the Prohibition Order be confirmed.
                               ___________________________________
REASONS FOR THE DECISION

INTRODUCTION

1. This was an appeal under the provisions of the Second Schedule to the Housing Act 2004 against a Prohibition Order (‘the Prohibition Order’) served by Blackpool Council (‘the Respondent’) under Sections 20 and 21 of the Housing Act 2004 on Cheltenham Estates Limited (‘the Applicant’) the owner of 39/41 Cheltenham Road, Blackpool, FY1 2PS (‘the Property’). 
2. The Property comprises two adjacent, two-storey, terraced houses which, although in common ownership under a single registered title, remain separate houses. They have been converted into seven self-contained flats, numbered 2, 3 & 4 in 41 Cheltenham Road and 5, 6, 7 & 8 in 39 Cheltenham Road. 
3. The application from the Applicant was dated 4 May 2011. 
4. Directions (‘the Directions’) were given to the parties by Mrs E Thornton-Firkin, procedural chairman, on 27 June 2011 and subsequently amended at the Applicant’s request on 19 July 2011.
5. A Residential Property Tribunal comprising P J Mulvenna, LLB, DMA, J Faulkner, FRICS, and Dr J Howell, was appointed and an external and internal inspection of the Property took place on the morning of 3 October 2011. The Applicant was represented at the inspection by Mr A Pines. The Respondent was represented by Miss C Wormleighton, Solicitor, and Ms H Coar (now Mrs H Clegg), Neighbourhood Enforcement Officer.
6. A hearing took place later the same day at Prudential House, Topping Street, Blackpool, FY1 3AB. The Applicant was represented by Mr Pines. The Respondent was represented by Miss Wormleighton and Ms Coar. The Tribunal heard oral evidence and submissions from Mr Pines on behalf of the Applicant, together with oral evidence from Ms Coar and oral submissions from Miss Wormleighton on behalf of the Respondent.
7. The Tribunal’s interim determination recorded at paragraphs 13 and 14 under the heading ‘The Evidence and Submissions’: 

‘13. It became evident during the course of the hearing that there was a possibility of the parties reaching agreement as to an appropriate way forward. The Tribunal adjourned the hearing briefly to enable the parties to discuss the possibility.
14. On resuming, the Tribunal was advised that the parties had agreed a way forward. The Respondent was prepared, on the removal of the hazards in the common areas of 39 Cheltenham Road and the completion of the works in flats 7 & 8, to lift the Order insofar as it related to flats 7 & 8. Thereafter the Applicant would commence work on the removal of the hazards in Flats 5 & 6 in respect of which the [Prohibition] Order would then be lifted, allowing the Applicant to commence works in respect of 41 Cheltenham Road and thereby achieving tenanted occupation of the Property on an incremental basis.’

8. The interim determination further recorded at paragraphs 15 to 20 under the heading ‘The Determination’:

’15. The Tribunal is satisfied from their own inspection and from the evidence before them that the alleged hazards were present at the Property at the time the Respondent investigated and assessed the position. The Tribunal is also satisfied that the Respondent properly calculated the scores of the hazards and placed them in the correct Bands. The Tribunal finds as a matter of fact that the category 1 and category 2 hazards specified in the [Prohibition] Order were present at the Property when the [Prohibition] Order was made and served on the Applicant.
16. The Applicant did not dispute the presence of the category 1 and category 2 hazards but sought to excuse the failure to remove the hazards by reference to the activities of some of the tenants who either caused the hazards or actively prevented or destroyed remedial works. The antisocial, intimidatory and obstructive behaviour of some of the tenants is extensively documented in the Respondent’s written evidence and submissions. It is clear that the Respondent’s officers and the representatives of other authorities involved faced unacceptable, threatening and abusive behaviour whilst performing their duties.

17. The Tribunal recognizes the difficulties under which the Applicant was operating. It is evident that the tenants had not been ideal and had life styles which have inhibited the execution of repairs.  The Tribunal sympathises with the Applicant’s problems, but tenant difficulties are not matters which can be taken into account by a local authority without more as determinant factors in deciding which course of action they should take to secure the removal or reduction of hazards found at a property. The Respondent’s decision to make the Prohibition Order was a reasonable and proportionate action at the time.

18. The Tribunal noted, however, during the course of the inspection that the Applicant had started remedial work to address the hazards. In particular some work had been undertaken to the communal areas of 39 Cheltenham Road and to flats 7 & 8 which presented a position in which they could conceivably be occupied in a relatively short time. The Respondent concurred with this view and thus suggested the way forward mentioned in paragraph 14 above. The Tribunal considered that the way forward agreed by the parties was eminently sensible. It ensured that the Respondent’s interest in having housing stock in reasonable condition was met and enabled the Applicant to have occupation on an incremental basis thus providing income potential before the whole of the works were completed.

19. The Tribunal determined that the most effective way of facilitating the agreed way forward was to adjourn the proceedings generally to give the parties unfettered ability to achieve their common end.  

20. If the way forward bears fruit, the Applicant is to withdraw the application. Otherwise it is open for either party to request the Residential Property Tribunal Service to reconvene the hearing to enable the matter to be determined.’

9. The Tribunal ordered:
‘That consideration of the appeal be adjourned to enable further discussion and action by the Applicant and the Respondent as to a satisfactory way forward in bringing the property into tenanted occupation.  The parties are to report progress to the Tribunal office by 6 January 2012.’
10. The effect of that order was that the Prohibition Order would remain in force until the Applicant had carried out the specified remedial works and removed the identified and unchallenged hazards. The burden of proof that such works had been completed would fall to be met by the Applicant.
THE RECONVENED HEARING
11.  By letter dated 5 January 2012, the Respondent notified the Tribunal that it had not been possible to confirm that the required works had been completed. It was agreed that an extension of time be permitted to enable further enquiries to be made and for the Tribunal to be informed of any progress.
12.  The Tribunal has subsequently received written evidence and submissions from both parties who have asked that the matter now be determined by the Tribunal on papers. Accordingly, the Tribunal (comprising the same members) reconvened at the Tribunal offices, 5 New York Street, Manchester, on 11 April 2012. The Tribunal considered the evidence and submissions, including the evidence and submissions before the Tribunal at the hearing on 3 October 2011, and relied on its own knowledge and expertise to address the matters in issue.
13.  The Tribunal have already found as matters of fact (see paragraphs 15 and 17 of the interim determination) that:

(i)  the alleged hazards were present at the Property at the time the    Respondent investigated and assessed the position;

 (ii) the Respondent properly calculated the scores of the hazards and placed them in the correct Bands;

(iii) the category 1 and category 2 hazards specified in the [Prohibition] Order were present at the Property when the [Prohibition] Order was made and served on the Applicant; and

(iv) the Respondent’s decision to make the Prohibition Order was a reasonable and proportionate action at the time.
14.  In referring the matter back to the Tribunal, the Respondent indicated that, despite repeated attempts, it had not been possible to gain entry to the Property and that it was not possible, therefore, to ascertain the extent to which, if at all, the required works had been completed.
15.  The Applicant initially acknowledged that the Respondent had not been able to gain access to the Property, but confirmed that the work was still in progress and should be completed in the near future. The Respondent also raised the issue of Demands made by the Respondent for expenses in connection with the Prohibition Order and an Improvement Notice.
16.  The Tribunal finds that, at the time the matter was referred back to the Tribunal, the works had not been completed – this was effectively admitted by the Applicant by stating that the work was still in progress and should be completed in the near future.

17. Subsequently, the Tribunal received a letter dated 5 April 2012 from Messrs Allweiss & Company, solicitors acting for the Applicant, which indicated that works had been completed at 39 Cheltenham Road. The letter did not specify the nature or extent of the works, but acknowledged that the works referred to in a letter dated 20 March 2012 from the Respondent had not been completed. The letter from the Respondent arose from an inspection of 39 (but not 41) Cheltenham Road. The Respondent sent a letter dated 10 April 2012 to the Tribunal which confirmed the partial inspection of the Property and that works were still outstanding (as acknowledged by the Applicant’s solicitors) which still justified the Prohibition Order.
18.  In the light of all the present circumstances, the Tribunal has no evidence upon which to revisit the facts previously found (see paragraph 13 above). Moreover, it does appear that there is no realistic prospect of the required works being completed within a reasonable time – the Applicant’s own submissions include a statement that ‘Timewise I had plenty of opportunity to carry out the work I was restricted though due to lack of available funds.’

19.  In these circumstances, the Tribunal finds that the appeal must fail and the Prohibition Order be confirmed. That still enables the Applicant to pursue the required works with a view to having the Property tenanted, but it gives the Respondent power to take appropriate action if the works are not carried out diligently, satisfactorily or without further undue delay.

20. The question of Demands is not a material factor for the Tribunal to take into account when reaching a decision on the Application.

COSTS
21. Neither the Applicant nor the Respondent asked for an order as to costs in relation to either the application or the proceedings. The Tribunal has, however, considered the position.
22. Paragraph 12 of Schedule 13 to the Housing Act 2004 provides – 
(1) A tribunal may determine that a party to proceedings before it is to pay the costs incurred by another party in connection with the proceedings in any circumstances falling within sub-paragraph (2). 

(2) The circumstances are where- 

(a) he has failed to comply with an order made by the tribunal; 

(b) in accordance with regulations made by virtue of paragraph 5(4), the tribunal dismisses, or allows, the whole or part of an application or appeal by reason of his failure to comply with a requirement imposed by regulations made by virtue of paragraph 5; 

(c) in accordance with regulations made by virtue of paragraph 9, the tribunal dismisses the whole or part of an application or appeal made by him to the tribunal; or 

(d) he has, in the opinion of the tribunal, acted frivolously, vexatiously, abusively, disruptively or otherwise unreasonably in connection with the proceedings. 

(3) The amount which a party to proceedings may be ordered to pay in the proceedings by a determination under this paragraph must not exceed- (a) £500, or 

(b) such other amount as may be specified in procedure regulations. 

(4) A person may not be required to pay costs incurred by another person in connection with proceedings before a tribunal, except- (a) by a determination under this paragraph, or 

(b) in accordance with provision made by any enactment other than this    paragraph. 

23. The Tribunal has decided that, in all the circumstances of this case, it would not be appropriate to make an order as to costs.

P J Mulvenna,

Chairman, Residential Property Tribunal

11 April 2012
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