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Residential Property Tribunal: Determination on an Appeal

Pursuant to Schedule 1 Para 10 (1) of the Housing Act 2004

Address of Premises
51 Cook Square
Erith

Kent DAS

The Landlord/ Appellant:

Represented by:
The local authority/
Respondents:
Represented by:

Also in attendance on

Behalf of the Respondent:

Determination of the Tribunal:

Background

The Committee members were
Ms M W Daley LLB (Hons)
Ms S. Coughlin MCIEH
Mrs L Hart BA(Hons)

Buckford Estates Limited

Mr John Cart — Director of Buckford Estates Ltd

London Borough of Bexley

Mr G Atkins — In house Solicitor

Mr John Waring —Environmental Health Officer

1. By a notice dated 30 December 2012 the respondent local authority required the
fandlord to carry out works of improvement pursuant to section 11 of the Housing Act
2004. In respect of a category 1 hazard, which was that the property was “Excessively
Cold™ due to a failure of the heating system.

2. The works identified as needing to be done were:

(1)

Arrange for the inspection by a Part P qualified electrician of the

three electric storage heaters serving the premises. .. Overhaul repair,
replace parts as necessary, and re-instate the storage heaters to full
working capacity and that heaters are permanently connected into the
metered off-peak electrical supply. Alternatively, arrange for the




[image: image2.png]disconnection/removal from the flat of the existing storage heaters and the
replacement with new storage heaters of adequate capacity and heat
output- all connected and operational as above.

2) Where appropriate, works shall comply with the requirements of
the Building Acts, Building Regulations and relevant Codes of Practice

3 All works shall be carried out to the satisfaction of the
Environmental Health Officer

(4) Any variation to this specification to be agreed in writing by the
Environmental Health Officer before the commencement of works.

The Law

811 Improvement notices relating to category 1 hazards: duty of authority to serve notice

(1) If-

(a) the local housing authority are satisfied that a category | hazard exists on any residential premises,
and

(b) no management order is in force in relation (o the premises under Chapter [ or 2 of Part 4,

serving an improvement notice under this section in respect of the hazard is a course of action

available to the authority in relation to the hazard for the purposes of sectton 3 (category ! hazards:

general duty to take enforcement action).

(2) An improvement notice under this section is a notice requiring the person on whom it is served to take
such remedial action in respect of the hazard concerned as is specified in the notice in accordance with
subsections (3) to (5) and section 13,

(3) The notice may require remedial action 1o be taken in relation to the following premises-

(a) if the residential premises on which the hazard exists are a dwelling or HMQ which is not a flat, it
may requive such action 10 be taken in relation to the dwelling or HMO, (b) if those premises are
one or more flats, it may require such action to be taken in relation fo the building containing the
Jlat or flats (or any part of the building) or any external common parts:

(c) if those premises are the common parts of a building containing one or more flats, it may require
such action 1o be taken in relation to the building (or any part of the building) or any external
COMMaon parts.

Paragraphs (b) and (c) are subject to subsection (4).

(4) The notice may not, by virtne of subsection (3)(b) or (c), require any remedial action 1o be taken in
relation to any part of the building or its external common parts that is not included in any residential
premises on which the hazard exists. unless the authority are satisfied-

(a) that the deficiency from which the hazard arises is sitwoted there, and

(b) that it is necessary jor the action 1o be so taken in vrder to protect the health or safety of any actual
or potential occupiers of one or more of the flats.

(3) The remedial action required 1o be taken by the notice-

() must, as a mininem, be such as io ensure that the hazard ceases to be a category I hazard: but

(b} may extend beyond such action.

(6) An imiprovement notice under this section may relate to more than one category | hazard on the same
premises or in the same building containing one or more flats.

(7) The operation of an improvement notice under this seciion may be suspended in accordance with seclion
/4.

(8) In this Part "remedial action”, in relation to a hazard, means action (whether in the form of carrying out works
or otherwise) which, in the opinion of the local housing authority, will remove or reduce the hazard.

APPEALS RELATING TO IMPROVEMENT NOTICES
Appeal against improvement notice Schedule |
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(1) The person on whom an improvement notice is served may appeal 10 a residential property tribunal
against the notice,
(2) Paragraphs 11 and 12 set out two specific grounds on which an appeal may be made under this
puragraph, but they do not affect the generality of sub-paragraph (1).

Para 11

(1) An appeal may be made by a person under paragraph 10 on the ground that one or more other persons,
as an owner or owners of the specified premises, cught to-
(h) pay the whole or part of the cost of taking that action.

(2) Where the grounds on which an appeal is made under paragraph 10 consist of or include the ground
nientioned in sub-paragraph (1), the appellant must serve a copy of his notice of appeal on the other
poerson ('}l'p("'..\'()li,\' C()”CE'}'I‘H:’({,

Para 12

(1} An appeal may be made by a person under paragraph 10 on the ground that one of the courses of action
mentioned in sub-paragraph (2) is the best course of action in relation to the hazard in respect of which
the notice was served.

{2) The courses of action are-

&) making a prohibition order under section 20 o 21 of this Act .

Section 49(7)

(7) Where a tribunal allows an appeal against the underlying notice or order mentioned in subsection (1), 1t
may make such order as it considers appropriare reducing, quashing, or requiving the repayment of, any
charge under this section made in respect of the notice or order.
3. By an application received by the Tribunal on 23 January 2012 the landlord sought to
appeal against the improvement notice.

4. The grounds of the appeal were-(a) that the notice was served without proper
consideration of the problems with the electricity supply at the premises (b) The
Council s Environmental Health Officer is not a qualified electrician and failed fo take
account of the possibility that the supply from the electricity meter may not be present
or that the meter may be faulty (c) The Council's Environmental Health Officer failed to
take account of the possibility that the timer switch on the electricity supply company's
meter may be faulty”

The Tribunal issued directions on 16 February 2012, however the landlord did not
comply, in that the directions amongst other matters required the landlord to at
paragraph 5(b) provide ** An expanded statement of the reasons for the appeal; this shall
include any additional grounds on which they wish to rely and a report on the
meeting/communication with the council.

wn

6. The Tribunal in the directions issued on 16.2.12, identified the issues as including a
consideration of the following-: (a) whether the council had gone through the necessary
steps prior to the issue of the improvement notice (b) Does a hazard/ did a hazard exist,
and if so what category (c) the extent to which the council should have considered the
problem with the supply at the premises (d) whether it was appropriate to take
enforcement action ( e) whether the terms of the order ought to be varied.

7. At the hearing on 13 April 2012, Mr John Cart a director of the appellant company
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11.

represented The Appellant, Mr G Atkins, represented the Respondent with evidence
being presented by Mr John Waring, the Environmental Health Officer who was
responsible for the service of the notice.

[t was agreed by the parties that that the problem concerning the heating had been
remedied, given this the Tribunal were mainly concerned with issues (a) and (c} above
which was whether the notice had in all the circumstances been correctly served.

The background to this matter is set out in the Witness Statement of Mr. Waring, which
was not disputed by Mr Cart. In short Mr. Waring had responded to a complaint from
the tenant of the premises a Mr Halil made on 28 November 2011, that the heating
system at the premises was faulty/non- operational.

Mr Waring had attended the property on 29 November 2011, and had been concerned
that the premises was occupied by the tenant, and his 75 year old mother, and that the
lack/ failure of the heating system potentially gave rise to a serious hazard by reference
to the hazard rating system.

Mr Waring in his evidence demonstrated a broad understanding of the operation of the
storage heating system, and had taken some steps with EDF energy in establishing that
there was a supply of both peak and off peak energy to the premises.

_In paragraphs 15-19 of his witness statement Mr Waring set out his contact with the

Appellant Company’s director, Mr Cart. A summary of this evidence, is that there was a
less than cordial working retationship established between Mr Cart and Mr Waring, and
as a result, Mr Waring was unable to establish that Mr Cart or someone on his behalf
was taking action to respond to the heating failure at the premises.

. There was no suggestion made by Mr Cart that this failure was as a result of any fault on

Mr Waring’s side, or any unwillingness to work with Mr Cart in establishing a dialogue,
however there had been a previous history between the council and Mr Cart, and this
may well have influenced Mr Cart in the degree to which he felt willing to cooperate
with or communicate with the council.

. On 8 December 2011, Mr Waring wrote a letter to Mr Cart informing him that the

absence of heating was deemed to be a Category 1 hazard under the Housing Health &
Safety Rating System, that the situation would be reviewed on 12 December 2011, and
unless the work was substantially underway a Housing Act notice was liable to be
served with a corresponding charge of £400.00.

. Mr Waring did not immediately serve this notice, as he was made aware that an

clectrician had been contacted on the landlord’s behalf and had attended the premises
with a view to establishing the cause of the loss of heating and remedying the problem.

. There is then a factual dispute between the parties as to the reason given by the

electrician for the problem at the property. In his evidence Mr Cart indicated that after
the visit from the electrician, he was initially informed by the electrician that the thermal
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off peak supply to the premises. The same electrician informed Mr Waring, that the
storage heaters were “burnt out” and required major repairs and replacement.

17. Mr Cart informed the Tribunal that he had considerable difficulties in liasing with EDF
energy, because EDF energy took the view that it was Mr Halil who was their customer,
and also because of the intervening Christmas/ New year holiday period. However he
was eventually able to arrange for an operative from EDF Energy to carry out an
inspection of the property on 5 January 2012. A letter was made available to the
Tribunal confirming this appointment resulted in the time switch on the meter being
replaced as the meter was found to be faulty.

1S. Mr Waring in answer to a question from the Tribunal indicated that in all probability,
had he been informed that the landlord was investigating problems with the supply, and
had instigated an appointment with EDF Energy, the notice would not have been served
on 30 December 201 1. Mr Waring also accepted that he was not in a position 1o
establish whether there was a fault with the meter or supply. He also accepted that he
did not take a temperature reading at the premises, however he indicated that on two
separate occasions firstly on 8 December 2011, and again on 21 December 2011 he
satisfied himself, that by reference to the hazard rating scores a category 1 hazard
existed.

19. On 30 December 2011, Mr Waring was satisfied that the Hazard was still in existence,
and as Mr Cart had not contacted him, to inform him of any steps that he had taken or
proposed to take to remedy the hazard, he served a notice under section 11 of the
Housing Act 2004

20. The Tribunal heard from Mr Cart of the steps that he took to remedy the hazard by
ensuring that the meter was replaced and in replacing the storage heaters, however what
was not disputed by him, was the fact that he did not communicate with the council, and
effectively took a negative position in relation to being told what to do by the council.
Mr Cart considered himself to be a responsible and professional landlord who was
acting appropriately. The Tribunal considers, given the evidence of the steps taken that
in all probability this was the case. However it is clear that there was a complete failure
by Mr Cart to communicate with the council, and to engage with them after the 8
December 2011, when [urther action was threatened, by the council.

21. The Tribunal invited both parties to address us concerning our powers under schedule
15 (1) and 2 (a) and (b) of the Housing Act 2004 and on the question of cost under
section 49 (7). The Respondent confirmed its opposition to the appeal, and Mr Cart
confirmed his position that the appeal should be allowed and that the Tribunal should
quash the enforcement charge.

The Decision of the Tribunal

22. The Tribunal accept that by reference to 15 (1) B of Schedule 1 of the Housing Act
2004, the Tribunal may consider the steps taken by Mr Cart, and the fact that the work
has been carried out, and accordingly allow the appeal.
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217.

Signed

Dated

However we consider that it is important to consider all of the surrounding
circumstances. On the evidence before us we are satisfied that on 30 December 2011
that a category 1 hazard existed. We note Mr Cart’s claim that the flat was not
particularly cold, however we accept My Waring’s evidence that the lack of a
functioning heating system capable of maintaining a reasonable internal temperature
through out the winter months is a category 1 hazard.

We are satisfied that the Appellant was responsible for establishing the causes for the
lack of heating, and that if the Appellant was not responsible, that it was for the
Appellant to either advise the tenant or to take the appropriate steps to remedy the
problem. If we are wrong on this point, then we are satisfied that the Appellant ought to
have communicated with the Respondents, in such a manner as to enable them to
determine whether a section 11 notice was appropriate.

. Mr Cart accepted in his evidence, that he did not do so on the Appellant’s behalf neither

did anyone else from the company, in circumstances where (on Mr Cart’s evidence) it
was possible that someone else could have liased with the council on the company’s
behallf.

Accordingly the Tribunal consider that there are no good grounds for allowing the
appeal; Accordingly the appeal is dismissed and the appellant is liable to pay the cost
under section 49(7) of the Housing Act 2004.

Neither party sought any order in respect of costs, in respect of this hearing.

DECISION
The Tribunal accordingly dismisses the Appellant/landlord’s appeal
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