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Decision

The Tribunal has determined that, by way of a rent repayment order made under section 73(5) of the Housing Act 2004, the Respondent, Mr Ruhul Islam is required to pay the sum of £380 to each of the Applicants Ms Lucy Godwin and Ms Lupupa Nshimbi (total £760)
Reasons for Decision

Introduction

1. These are the reasons for the decision on an application made to the Residential Property Tribunal (‘the Tribunal’) by Ms Lucy Godwin and Ms Lupupa Nshimbi (‘the Applicants’) under section 73(5) of the Housing Act 2004 (‘the Act’) for a Rent Repayment Order in respect of premises at 7 Waterside Close, Bordesley Green, Birmingham, West Midlands, B9 4QJ (‘the Property’)
2. The Act contains provisions for the mandatory licensing of certain houses in multiple occupancy as defined in the Act.  The Act contains criminal and civil sanctions for non-compliance.  A person who controls or manages a licensable house in multiple occupation which is not licensed commits an offence and is liable on summary conviction to a fine (Sections 72(1) and (6)).  An occupier of part of such a property, who has paid periodical payments, in respect of such occupation, during the period whilst an offence under section 72(1) was being committed, may seek to recover those payments by way of a rent repayment order (Sections 73 and 74 of the Act).  The jurisdiction to determine the application is exercisable by a residential property tribunal under the provisions of section 73(5) of the Act.
3. In exercise of their rights under the Act, on 6 January 2012 the Applicants applied to the Residential Property Tribunal for a rent re-payment order against the Respondent, providing information with that application about their rent payments and details of the conviction of the Respondent for an offence under section 72(1) of the Act.
4. The Applicants had lived in the Property during the academic year 2010/11 at a rent of £280 per month for Ms Godwin and £281 per month for Ms Nshimbi.
5. The Tribunal copied the application to the Respondent at the address which the Tribunal was informed had been the address the Respondent had given at his Magistrates court proceedings in December 2011, and required the Respondent to respond by 13 February 2012. No response was received from the Respondent.
6. The Tribunal therefore issued Directions on 17 February 2012 stating that the application would proceed without an oral hearing on 6 March 2012, with the right for either party to request an oral hearing, and clearly indicating the right of either party to request different directions if they wished. Nothing was heard from the Respondent in response and accordingly the matter proceeded to a paper determination on 6 March 2012.

7. The application was considered jointly with an application by Ms Tasmin Morgan (BIR/00CN/HMA/2011/0017), who was an occupier of the Property at the same time as the Applicants, as identical issues applied in both this and Ms Morgan’s application.

8. In connection with its determination of this case, the Tribunal inspected the Property on 6 March 2012. It is a modern, 3 storey property, comprising a ground floor with kitchen, dining-room (currently being used as a bedroom) WC and lounge. The first floor has three bedrooms, a bathroom with WC and a store cupboard. The second floor has two bedrooms, shower with WC and a store cupboard. It appears, as a property of modern construction, to comply with current standards regarding half hour fire doors etc, though no hard wired smoke alarm system or intumescent strips were noticed. 
The Law

9. The relevant law is contained in sections 61,72, 73 and 74 of the Housing Act 2004, which so far as is material provide as follows:

61 Requirement for HMOs to be licensed 

(1) Every HMO to which this Part applies must be licensed under this Part unless- 

(a) a temporary exemption notice is in force in relation to it under section 62, or 

(b) an interim or final management order is in force in relation to it under Chapter 1 of Part 4. 

(2) A licence under this Part is a licence authorizing occupation of the house concerned by not more than a maximum number of households or persons specified in the licence
…………….

72 Offences in relation to licensing of HMOs 
(1) A person commits an offence if he is a person having control of or managing an HMO which is required to be licensed under this Part (see section 61(1)) but is not so licensed. 

……………..
73 Other consequences of operating unlicensed HMOs: rent repayment orders 
(1) For the purposes of this section an HMO is an "unlicensed HMO" if- 

(a) it is required to be licensed under this Part but is not so licensed, and 

(b) neither of the conditions in subsection (2) is satisfied. 

(2) The conditions are- 

(a) that a notification has been duly given in respect of the HMO under section 62(1) and that notification is still effective (as defined by section 72(8)); 

(b) that an application for a licence has been duly made in respect of the HMO under section 63 and that application is still effective (as so defined). 

(3) No rule of law relating to the validity or enforceability of contracts in circumstances involving illegality is to affect the validity or enforceability of- 

(a) any provision requiring the payment of rent or the making of any other periodical payment in connection with any tenancy or licence of a part of an unlicensed HMO, or 

(b) any other provision of such a tenancy or licence. 

(4) But amounts paid in respect of rent or other periodical payments payable in connection with such a tenancy or licence may be recovered in accordance with subsection (5) and section 74

(5) If- 

(a) an application in respect of an HMO is made to a residential property tribunal by the local housing authority or an occupier of a part of the HMO, and 

(b) the tribunal is satisfied as to the matters mentioned in subsection …. (8), 

the tribunal may make an order (a "rent repayment order") requiring the appropriate person to pay to the applicant …….. the periodical payments paid as mentioned in subsection (8)(b), as is specified in the order (see section 74(2) to (8)). 

………..

(8) If the application is made by an occupier of a part of the HMO, the tribunal must be satisfied as to the following matters- 

(a) that the appropriate person has been convicted of an offence under section 72(1) in relation to the HMO, or has been required by a rent repayment order to make a payment in respect of housing benefit paid in connection with occupation of a part or parts of the HMO, 

(b) that the occupier paid, to a person having control of or managing the HMO, periodical payments in respect of occupation of part of the HMO during any period during which it appears to the tribunal that such an offence was being committed in relation to the HMO, and 

(c) that the application is made within the period of 12 months beginning with- 

(i) the date of the conviction or order, or 

(ii) if such a conviction was followed by such an order (or vice versa), the date of the later of them. 
…………

(10)  In this section-

“the appropriate person” …means the person who at the time of the payment was entitled to receive on his own account periodical payments payable in connection with such occupation;…
74 Further provisions about rent repayment orders 
(1) This section applies in relation to rent repayment orders made by residential property tribunals under section 73(5). 

(2) Where, on an application by the local housing authority, 

……………… 

(5) In a case where subsection (2) does not apply, the amount required to be paid by virtue of a rent repayment order under section 73(5) is to be such amount as the tribunal considers reasonable in the circumstances. 

This is subject to subsections (6) to (8). 

(6) In such a case the tribunal must, in particular, take into account the following matters- 

(a) the total amount of relevant payments paid in connection with occupation of the HMO during any period during which it appears to the tribunal that an offence was being committed by the appropriate person in relation to the HMO under section 72(1); 

(b) the extent to which that total amount- 

(i) consisted of, or derived from, payments of housing benefit, and 

(ii) was actually received by the appropriate person; 

(c) whether the appropriate person has at any time been convicted of an offence under section 72(1) in relation to the HMO; 

(d) the conduct and financial circumstances of the appropriate person; and 

(e) where the application is made by an occupier, the conduct of the occupier. 

(7) In subsection (6) "relevant payments" means- 

(a) ……….. 

(b) in relation to an application by an occupier, periodical payments payable by the occupier, less any amount of any housing benefit payable in respect of occupation of the part of the HMO occupied by him during the period in question.

(8) A rent repayment order may not require the payment of any amount which- 

(a) …………

(b) (where the application is made by an occupier) is in respect of any time falling outside the period of 12 months ending with the date of the occupier's application under section 73(5); 

and the period to be taken into account under subsection (6)(a) above is restricted accordingly

The Tribunal’s Determination

10. The Act clearly sets out the matters on which the Tribunal must be satisfied before making its decision. In this case, the Tribunal is satisfied of the following matters:
a. the Respondent is the “appropriate person” potentially liable to be subject to a rent repayment order as he was receiving rent from the Applicants;
b. the Respondent has been convicted of an offence under s72(1) of the Act as shown by a certificate of conviction provided to the Tribunal, stating that on 22 December 2011 Mr Ruhul Islam (the Respondent) was convicted in the Birmingham Magistrates Court of an offence under section 72(1) of the Act of between 15.2.2011 and 8.5.2011 managing a house in multiple occupation which was required to be licensed under Part 2 of the Act and was not so licensed and was fined £1,015 plus costs and victim surcharge of £1,878.83 (Total £2,893.83);
c. the Applicants paid periodical payments to the Respondent during a period where it appeared to the Tribunal an offence was being committed, namely during the period of 15.2.2011 to 8.5.11, in the sums of £280 per month from Ms Godwin and £281 per month from Ms Nshimbi. These sums were evidenced from copy bank statements provided to the Tribunal by the Applicants;
d. the application was made in time, namely within 12 months of the date of conviction; and 
e. the request for a rent repayment order in respect of the period 15.2.11 to 8.5.11 is not outside the period of 12 months ending on the date of the application.
11. All procedural and statutory requirements have therefore been satisfied to enable the Tribunal to make a rent repayment order, if it wishes, against the Respondent in respect of the periodical payments (rent) made during the period when the Property was unlicensed and an offence was being committed. The Tribunal calculates that this is a period of 83 days, and at the rent levels paid by the Applicants, this computes to a sum of £764.05 for Ms Godwin and £766.78 for Ms Nshimbi. The next stage is for the Tribunal to determine what sum is reasonable in the circumstances, in accordance with s74(5) of the Act.
12. The Tribunal considered the matters to which it is to have regard in s74(6) of the Act. In determining the amount it considered reasonable to award, it had regard to the following matters:

a. the imposition of a fine of £1,015, against a maximum fine of £20,000 in the Magistrates court indicated the probability that this was not at the most serious end of breaches of the regulatory requirements regarding licensing of HMO’s;
b. the Property was of a modern standard generally;
c. the Applicants had not complained of poor treatment by or difficult experiences with the Respondent. In the Morgan application, Ms Morgan had commented that “the property was not damaged in any way while I was living there, the property was well maintained and the deposit was returned”;
d. the Applicants had had the benefit of occupation of the Property during the period of it being unlicensed;
e. the Applicants had not suffered any financial loss;
f. the Act clearly envisaged that some payment by way of rent repayment order could be made unless it would be unreasonable to do so; and
g. the Respondent had provided no information to the Tribunal at all, making it impossible for the Tribunal to have regard to any mitigating factors that may exist on his behalf.
13. Taking all of these factors into account, the Tribunal determined that a sum of one half of the rent paid by the Applicants that could properly be the subject of a rent repayment order should be repaid to the Applicants, which was rounded to the sum of £380 per applicant.
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