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introduction

1.

The Applicants are a group of fourteen former tenants of rooms in the subject
property. The property was a substantial detached period house in Belsize Park,
let as a house in multiple occupation (“HMQ”). The Tribunal was informed that
the house is now being demolished for redevelopment. The Respondent to the
house was the owner during the period of the tenancies. The house was sold in
September 2011. Immediately prior to its last use, the house had been used as a
care home.

On 11 January 2011 the Respondent was convicted at Highbury Corner
Magistrates Court of being concemed in the management of a house in multiple
occupation that was unlicensed. He was fined. The company he controlled was

also convicted and fined in respect of a similar offence.

Preliminary Issues

3.

The Applicant firstly renewed a previous application for postponement that had
been refused by the Tribunal on two previous occasions. The grounds for the
renewed application were. that as a result of illness he had not had time to
properly prepare to put all his evidence before the Tribunal. He first received
notice of the application in late February. He had now retained solicitors and had

met with Counsel the previous week for the first time.




[image: image3.png]Secondly, he sought permission to admit into evidence a short statement and
lever arch bundte of supporting documents. Although bulky the latter documents
were largely invoices showing expenditure on the property. The tribunal was told
that the Applicants had only received that bundie earlier on the day of the
hearing.

We were firstly concerned that the Respondent was seeking a further

postponement when two previous requests had been refused. Secondly we were

troubled that the bundle had been served very late.
The Tribunal referred to parts of Regulation 3 of the Residential Property Tribunal
Procedures and Fees (England) Reguiations 2011. In full this is as follows:

The overriding objective and parties’ obligation to co-operate with the tribunal
3.—(1) When a lribunal—

(a)exercisas any power under these Regulations; or

{b)interprets any regulation,

it must seek to give effect to the overriding objective of dealing fairly and justly with applications which it is

to determine.
(2) Dealing with an application fairly and justly includes—

(a)dealing with it in ways which are praportionate to the complexity of the issues and to the resources of
the parties;

(b)ensuring, so far as practicable, that the parties are on an equal footing procedurally and are able to
participate fully in the proceedings;

(c)assisting any party in the presentation of the party's case without advocating the course the party

should take,

(d)using the tribunal's special expertise effectively; and

(e)avoiding delay, so far as is compatible with proper consideration of the issues.
{3) Parties must—

(a)help the tribunal to further the overriding objective; and

{bJco-operate with the lribunal generally.
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11.

The Tribunal noted that the Application had been made on 25 January 2012. It
also noted that the Respondent claimed that the application had not come to his
attention until 18 February 2012. The Tribunal noted that directions were given
on 3 February 2012 following an oral pre-trial review.

The Tribunal considered that even if the matter had not come to the attention of
Mr Zadah until 18 February, he had still had sufficient time to instruct solicitors
and Counsel and prepare his case. The primary facts were not disputed. The
Respondent’s main case related to mitigation.

We also rejected Counsel's submission that a postponement would not cause
prejudice to the Applicants. In addition to Ms Sedgley and Ms Sheard both of
whom had to devote time to attend, many applicants were in attendance. We
considered that substantial prejudice would be caused to the applicants if the
postponement request was granted. We also considered that those applicants
not making submissions or giving evidence were also fully entitled to be present.
We therefore took into account their inconvenience if the postponement was
granted.

For the above reasons and in compliance with the overriding objective, we
refused the request.

As to the Respondent's bundle, Ms Sheard helpfully agreed that the hearing

could continue without an adjournment.

The Applicants’ Case

12.

Ms Sheard made the following points:
(i) There were fourteen applicants claiming rent repayment orders from the

period 25 January 2011 and 4 July 2011,
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(iiy Mr Zadah sold the property on 16 September 2009 for £3.5m. This resulted
in a profit of £1.5m;

(iv) Mr Zadah had been convicted on 11 January 2011.

(v) There were several RPT cases in which full repayment had been ordered.
These were 13 Beech Street Liverpooi, Bayham Street London NW1, 4

Wolverton Gardens, London W6 and 257 Eversholt Street NW1.

Applicants’ Evidence

13.

14.

15.

Ms Sedgley then gave evidence. Ms Sedgley read a witness statement that had
been prepared and signed jointly by Claire Harpur, Mia Jing Goa, Natalie
Vanderpant and herself. She confirmed that the contents were true.

Ms Sedgley said that on 2 September 2010 she had sent an email to the
Respondent to the effect that one of the windows in the flat she shared within the
building was of safety glass and would therefore present a fire risk. On 3
September Mr Zadah replied to the effect that the design complied with Camden
Councils Risk Assessment. This was confirmed by Camden Council. As Ms
Sedgley was unconvinced she requested a visit from the London Fire & Rescue
Service (“LFRS"). They were very concerned about fire safety. Consequently, Ms
Sedgley again raised her concerns with LB Camden who re-visited the fiat and
noted a number of concerns.

Once Mr Zadah leamed that the complaint to the Council had been made he
became hostile towards Ms Sedgley and the other co tenants of the flat. He
made several visits to the flat where he was verbally aggressive. Often there was

only an email from his assistant an hour beforehand. On one occasion Ms
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17.

Sedgley heard a knock on the door at 9am. Before she could get to the door Mr
Zadah had let himsekl in with two other men she did not recognise. Mr Zadah
said that Ms Sedgley had “started trouble’. Ms Sedgley stated that her
impression was that the other men had been brought to intimidate her and get
her to withdraw the complaint to the council.

On 24 June 2011 Mr Zadah asked the tenants to immediately leave the flat.
There was no prior warning. This was an ultimatum as he said that water would
be cut off and that there would be a lot of building noise if they remained. As both
Ms Goa and Ms Vanderpant had important medical exams coming up they could
not risk the disruption. Mr Zadah said that he was in a ot of trouble and he had
received a court order requiring him to start the building works., They had not
seen the court order. All the flat tenants agreed to move. Mr Zadah found the
tenants another flat and they agreed to move on 28 {June 2011). On the evening
of the move when their belongings had been loaded into a van, Mr Zadah was
very aggressive. He insulted the tenants and claimed that they were responsible
for the situation because of their contact with the council. The agent for the new
flat was worried and recommended that the tenants leave as quickly as possible.
Ms Sedgley added that because the tenants had been initially unaware of their
right to bring the present proceedings, most of the emails had been deleted. In
addition, Ms Sedgley stated that she did not have clear dates for all the events.
During cross examination by Mr Stone, Ms Sedgley agreed the council did not
confirm a problem with the window and that there were alternative egress routes
from the flat to the exterior using doors which were provided with keys . Two of
the four rooms had direct access to the street. She also accepted that the council

did not require the window to be altered. The works required by the council were

6
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19.

the provision of additional smoke detectors, sight of log books, servicing of fire
extinguishers and some further fire extinguishers. She also agreed that the LFRS
had not provided a report after their inspection. There was a fire alarm.

As to the events of 24 June 2011, Ms Sedgley was not actually at the premises
that day. Ms Sedgley did not accept that Mr Zadah was simply trying to assist
tenants who wished to move to do so.

Ms Sedgley said that although the rents paid were at the same levels as other

similar flats, those other rents were not inclusive of services provided.

Request by Ms Sheard to give evidence.

20.

21,

22.

Ms Sheard then asked if she could give evidence. She stated that she had not
previously served a witness statement. The Tribunal considered that the request
made during the midst of the hearing and in response to Ms Sedgley's evidence
was made too late in the day. In addition, the Tribunal considered that allowing
additional witness evidence to be given would be very likely to necessitate an
adjournment of the case to another day as it had been set down for half a day.
The Tribunal therefore refused the request.

It has subsequently come to the attention of the Tribunal that Ms Sheard had in
fact served a very short statement. That statement was at page 86 of the
Applicant's bundle. The index to the bundle states that witness statements are at
pages 275-292. This shows the importance of correct bundle indexation.

Of more significance is that the statement covers only non-contentious factual
matters. In it, Ms Sheard stated that there were no housing benefit claims in
respect of the claims, that consequently the Council were not making the

application, that accordingly no certificate of conviction had been obtained, that it

e e e




[image: image8.png]was enough to show a successful prosecution, the fact of the convictions, the
contral of Carltone Conservatory Limited by Mr Zadah and the sale and purchase
prices of the property. Ms Sheard also stated that she supported the application
and was authorised to make the statement on behalf of the Council. The Tribunal

have taken account of each of these matters.

Request by Mr A Fourmy to give evidence

23.

Ms Sheard also sought to call Mr Fourmy. He had not served a witness
statement in the Tribuna! proceedings. The Tribunal refused this request because
the directions had not been complied with and because the time estimate of half

a day was likely tc be exceeded if additional evidence was allowed in.

The Respondent’s Case

24.

25.

26.

Mr Zadah gave evidence. He confirmed that the contents of his witness
statement were true. His evidence was that he had lived in the UK for the past 25
years. He was aged 64. His business was that of a respectable antique dealer
and carpet dealer. In June 2007 he had bought the house to live in with his
elderly mother, his wife and three children. He obtained planning permission to
change the use to residential use (see Para 1 above).

In 2010 his circumstances changed dramatically when his partner's iliness was
found to be terminal cancer requiring long treatment including a bone marrow
transplant. Consequently he had to change his family's routine, move her to
hospital, move to smaller accommodation and let the house temporarily prior to
selling the house.

In early 2011 Camden requested the fire alarm certificate, the gas and electrical

certificates. These were provided. Only two extra smoke detectors were needed.
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28.

29.

30.

3.

32.

33.

Mr Zadah had found a developer to buy the house. This was subject to getting
vacant possession.

At the same time his mortgagee in respect of the property, Allied Irish Bank
called in the loan as a result of the financial crisis.

As he was under tremendous pressure and stress, he asked Mr Towler of
Camden for a temporary exemption for three months as the house was in good
living order so that he could conclude the sale, repay the mortgage and give
ample time to the tenants to find alternative accommodation. Camden refused
this application and required Mr Zadah to apply for an HMO licence. He did then
apply for a licence in June 2011. However, the sale was completed shortly
thereafter so there was no need for an HMO licence on the vacant house.

In addition, the rents received were 35% to 50% below other comparable rents in
the vicinity.

Mr Zadah also stated that the expenses he had incurred had exceeded the
income he had received.

In his evidence in chief, Mr Zadah said that he had had no previcus experience of
HMOs. He only became aware when Mr Towler [EHO, LB Camden] had informed
him. He employed a property manager to look after the property on a day to day
basis. The rents were inclusive of electricity, gas, water, gardening, cleaning and
maintenance. He had only visited the property three or four times during the
period of the tenancies. He said that he had made no threats but was just being
kind to the tenants. He had repaid all the deposits. He had allowed the tenants to
take furniture and had assisted with moves.

In cross examination, by both Ms Sheard and Ms Sedgley, Mr Zadah said that he

was unable to remember the dates on which he had moved out. He had not seen




[image: image10.png]the advertising campaign in relation to HMO licensing that had been launched in
2004 by Camden. He decided to create four studios on the ground floor in 2010.
Camden had not told him that this would lead to the property becoming an HMO,
however he agreed when questioned that he had not in fact applied for planning
permission in relation to the studio flat conversions. He had instructed an
architect to deal with other planning applications on the property. He had had a
good relationship with tenants. He did not accept that the tenants had been
forced to leave early but they had agreed to go. He agreed that he had had an
argument when the tenants were leaving but that was because they had asked
him to move luggage which he thought was inappropriate.  Deposits were
protected with the Tenancy Deposit Scheme. The rent was inclusive of

overheads, which he assessed at 20%.

The Law

34. Section 73 of the Housing Act is in these terms:

‘B -

(a) an application in respect of an HMO is mads to a residential property tribunal by ...an occupier of
a part of the HMO, and

{b) the tribunal is satisfied as to the matters mentioned in subsection ...(8),

the tribunal may make an order (a "rent repayment order*) requiring the appropriate person to pay
to the applicant such amount in respect of ...the periodical payments paid as mentioned in
subsection (8)(b), as is specified in the order (sea section 74(2) to (8)).

(8) If the application is made by an occupier of a part of the HMO, the tribunal must be satisfied as to
the following matiers—

(a) that the apprapriate person has been convicted of an offence under section 72(1) in relation to the
HMO...

10




[image: image11.png](b) that the occupier paid, lo a.person having control of or managing the HMO, periodical payments in
respect of occupation of part of the HMO during any period during which it appears lo the tribunal
thal such an offence was being committed in relation to the HMO, and

{¢) that the application Is made within the period of 12 months beginning with--

(i) the date of the conviction or order, or

(fiy if such a conviction was followed by such an order (or vice versa), the date of the later of them.
(10)  In this section--

‘the appropriate person”, in relation to any payment of housing benefit or periodical payment
payable in connection with cocupation of a part of an HMO, means the person who at the time of
the payment was entitled to receive on his own accounl periodical payments payable in

connectlion with such occupation;

“ocoupier”, in relation to any periodical payment, means a person who was an occupier at the
time of the payment, whelher under a lenancy or licence or otherwise (and “occupation® has a
corresponding meaning);’

Section 74 insofar as relevant is as follows:

*(1)  This section applies in relation to rent repayment orders made by residential property tribunals
under saction 73(5).

(5)  In a case where subsection (2) does nol apply [application by Local Housing Authorily), the
amount required to be paid by virtue of a rent repayment order under section 73(5) is to be such
amount as the tribunal considers reasonablg in the circumstances.

Thisis subject to subsections (6) to (8).
(6) Insuch acasse the tribunal must, in particular, taks into account the following matters--

(a) the total amount of relevant payments paid in connection with occupation of the HMO during any
period during which it appears to the tribunal that an offence was belng commilled by the
appropriate person in relation to the HMOC under section 72(1);

(b} the exlent lo which that tolal amount--
(i) consisted of, or derived from, payments of housing benefit, and
(i was actually received by the appropriate person;

(c) whether the appropriate person has at any time baen convicted of an offence under seclion 72{1)
in relation to the HMO,

11
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@)
(a)

(b}

the conduct and financial circumslances of the appropriate person; and
where the application is made by an occupier, the conduct of the occupier.
In subsection (6) “relevant payments® means--

in relation to an application by a local housing authority, payments of housing benefit or periodical
payments payable by occupiers,

in relation to an application by an occupier, periodical payments payable by the occupier, less
any amount of housing benefit payable in respect of occupalion of the part of the HMO occupied
by him during the pericd in question.

A rent repayment order may not require the payment of any amount which--

(where the application is made by a local housing authority) is in respect of any time falling
outside the period of 12 months mentioned in saction 73(6)(a); or

(where the application is made by an occupier) is in respect of any time falling outside the period
of 12 months ending with the date of the occupier's application under section 73(5);

and the period to be taken into account under subsection (6)(a) above is restricted accordingly.

[-]
(14)

(19)

(a)

(b)

(16)

Any amount payable o an occupier by virtue of a rent repayment order is recoverable by the
occupier as a debt due to him from the appropriale person.

The appropriate national authority may by regulations make such provision as it considers
appropriate for supplementing the provisions of this section and section 73, and in particular--

for securing that persons are nol unfairly prejudiced by rent repayment orders (whether in cases
where there have been over-payments of housing benefit or otherwise);

for requiring or authorising amounts received by local housing authorities by virlue of rent re-
payment orders to be dealt with in such manner as is specified in the regulations.

Section 73(10) and (11) apply for the purposes of this section as they apply for the purposes of
section 73."

12
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36.

37.

38.

39.

40.

41.

42.

We are satisfied that each of the matters set out at section 73(8) is proved in this
case and that, accordingly, we have discretion to make rent repayment orders.
Further, the parties have helpfully agreed a schedule of rents paid by each
Applicant during the period of potential repayment.

At present, the rent repayment provisions have only been considered at first
instance by other RPTs. The parties urged us to consider other such cases for
the purpose of assisting their respective cases as to the proportion (if any) of rent
to be repaid. |

The Applicants asked us to consider four cases: 13 Beech Street Liverpool, 79
Bayham Street NW1, 4 Wolverton Gardens W6 and 257 Eversholt Street NW1.
The Respondent asked us to consider two cases: 153 Hubert Road Selly Oak
Birmingham and 18 Albert Grove Lenton Nottingham.

The Applicants did not hand up copies of the decisions they relied upon (which
they are expected to do) however we have obtained and read the decisions.

We have read the two decisions handed up by the Respondent.

The decisions themselves show a vanation in the amount of rent repayment
orders made between nil and the full amount of rent paid. In Bayham Street, the
applicant was a Local Housing Authority to which a different regime applies.
Beech Street Liverpool and 153 Hubert Road Selly Oak were determinations by
written representations.

However, the question of the extent to which findings of fact by other tribunals
should carry weight has been considered by the Lands Tribunal. In Arbib v Ear/

Cadogan [2005] 3 EGLR 13€ the Lands Tribunal said at paragraph 115:

13
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44,

45,

46.

47.

48.

“[Leasehold Valuation Tribunal] decisions on questions of fact or opinion are indirect or
secondary evidence and should be given lite or no weight in other LVT proceedings and in
proceedings in this Tribunal, even if they are admissible.”
In Arrowdell v Coniston Court the Lands Tribunal in affirming the above principle
said:
“In our judgment LVT decisions on relativity are not inadmissible, but the mere percentage
figure adopted in a particular case is of no evidential value. The reason for this is that each
tribunal decision is dependent on the evidence before it, and thus, in order to determine how
much weight should be attached to the figure adopted in a decision, it would be necessary to
investigate what evidence the LVT had before it and how it had treated it. Such a process of

investigation is potentially lengthy, and it is inherently undesirable that LVT hearings should
resolve themselves into rehearings of earlier determinations.”

We do not consider that the mere fact that we are constituted as an RPT rather
than as a LVT has any bearing on the above principle.

For the above reason we place no weight on any of the decisions to which we
have been referred.

We have considered the effect of each of the factors to which we are required to
have regard under section 74(6). The Act imposes a regime with both criminal
and civil sanctions. Accordingly, we consider that the primary purpose of the civil
sanctions is restitutionary rather than punitive particularly where a conviction has
occurred and fines been imposed. However we do not accept Mr Stone's
submission that the refere‘nce to conviction must refer to previous convictions.
Rather we regard the present convictions as part of the overall factual matrix to
be taken into account.

As to matters of conduct, we consider that that is a reference to conduct during
the tenancies. We do not consider that it can extend to conduct of the civil
litigation.

Our consideration of the evidence leads us to the following conclusions. We find

that Mr Zadah did not set out to break the law as a deliberate course of action but

14
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50.

51

52.

53.

rather that he was reckless in letting the property as an unlicensed HMO.
Secondly we find that the property was in generally good condition. No
improvement notices were served by Camden. The defects identified by Camden
(following the involvement of the LFRS) were minor and corrected. The property
lettings were at the lower end of the rental pricing that could have applied. We
also find that that the Respondent was seriously affected by the illness of his
partner and the consequent disruption and stress. This is significant mitigation.
However, we find that Mr Zadah acted improperly in cajoling the tenants to leave
without notice in June 2011. Aithough Mr Zadah did assist the tenants to move to
another flat, we take a serious view of that matter.

We prefer the evidence of Ms Sedgley to Mr Zadah when considering the
Respondent’s conduct in entering Ms Sedgley’'s flat without permission. We
consider that Mr Zadah acted disrespectfully towards Ms Sedgley on that
occasion.

We regard the fact of the conviction, though serious, as neutral in the context of
our jurisdiction, because Mr Zadah has already been punished for the conviction.
In other words we have neither increased nor decreased the amount of the
repayment orders as a result of the conviction and fines.

As to the Applicants’ conduct, we do not find anything there relevant to section
74(6)(c) of the Act.

We find that Mr Zadah is financially able to meet the repayment orders that we

make.

Determination

54,

We consider that we should firstly take into account the fact that the respondent

paid utility costs and in the case of the studios, Council Tax. We have not been

15




[image: image16.png]provided with evidence on this matter and therefore adopt a robust approach. We
consider that the value of the utility bills should be ten per cent in respect of
lettings where the tenant bore council tax liability and fifteen per cent where the
landlord was also bearing council tax liability.

55. Of these net rents we consider that the amount that is reasonable to be repaid in
all the circumstances having had regard in particular to each of the matters set

out at section 74(6) (see above), is thirty per cent.

Order
56. We ORDER that that the Respondent shall pay to each of the Applicants shown
in Column A of the attached schedule the corresponding sum shown in Column

B. The Respondent’s liability arises on the date of this decision.

Rights of Appeal

57. We are required by Article 34 (4)(c) of the Residential Property Tribunal
Procedures and Fees (England) Regulations 2011 to inform the parties that they
have the right to seek permission to appeal against this decision. Regulation 38

states:

(3) A request for permission to appeal must be made within 21 days of the date specified in
the decision notice as the date the decision was given

(4) Where a request for permission to appeal is made In writing it must be signed by the
appellant or the appellant's representative and must—

(a)state the name and address of the appellant and of any representative of the

appellant;

(b)identify the decision and the tribunal to which the request for permission to appeal

relates; and

(c)state the grounds on which the appellant intends to rely in the appeal.
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W

Charles Norman FRICS
Chairman

10 April 2012
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SCHEDULE TO RENT REPAYIMENT ORDER

REF LON/OOAG/HMAS2012/0001

EXTRACT OF PARTIES' AGREED SCHEDULE DECISIONS CF RPT
Flat Tenant Total Sum for Adjustment for |Total Amount of [Amount of Rent
[Column Al peried JUtlities / Net Rent for Repayment
Counctl Tax period golumn B

Studio A |Rafferty £3,694.55 18%| £ 3,14037 | £ 542.1%
Lower Vanderpant £2,762.05 10%| £ 248585 1 £ 74575
Ground

Lower Gao £2,762.05 10%| £ 2,48585 } £ 745.76
Ground

Lower Harpur £2,762.05 10%| € 2,486.85 | £ 745,76
Ground

Lower Sedgley £2,762.05 10%| € 248585 | € 745.75
Ground

StudioD [Wolenska £2,606.31 15%| € 2,21538 [ £ 664.81
Flat 2 MoufTak £3,678.71 10%| € 331084 | £ 993.25
Flai 2 Thibon £3,678.71 10%]| £ 331084 | £ 993.25
Flat 2 Thubert £3,678.71 10%] £ 3,31084 | E 993.26
StudioC  |Adjogatsc £3,476.17 15%| £ 2,954.74 | £ 986.42
StudioB [Rosen £3,212.85 18%( € 273092 | £ 919.28
Garden Fargetton £2,356.09 10%| £ 212048 | £ 8368.14
Garden A Fourmy £2,356.09 0% £ 212048 | £ £36.14
Garden F Fourmy £2,356.09 10%( £ 212048 | £ 636.14





