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H.M. COURTS & TRIBUNALS SERVICE

RESIDENTIAL PROPERTY TRIBUNAL 
In the matter of an application under Section 73(5) of the Housing Act 2004 for a Rent Repayment Order
BETWEEN:




Mr James Walker









Mr Jake Cox










Mr Jihad Khan









Mr Peri James Brandon (formerly Young)





Mr Edward Poon and








Mr Jack Clark



       











 Applicants

 and 
                              Graduates Property Management Limited         











      Respondent

relating to 
1 Alpha Terrace, Nottingham NG1 4EP
Before Mr. R Healey a Chairman in the Residential Property Tribunal and Mr. D J Satchwell FRICS sitting at Louisa House, 92-93 Edward Street, Birmingham 
on 14 May 2012 
Introduction
1.
This is a decision on an application made by the Applicants who seek a rent repayment order against their former landlord (“the Respondent”) in respect 1 Alpha Terrace, Nottingham NG1 4ER (“the subject property”) pursuant to section 73(5) of Housing Act 2004 (“the Act”).  

2.
The Act contains provisions for mandatory licensing of certain houses in multiple occupation as defined in the Act. Section 72(1) of the Act provides that a person who controls or manages a licensable house in multiple occupation which is not licensed commits an offence.

3.
A local housing authority or an occupier of part of such property who has paid housing benefits, rent or periodical payments (as appropriate) in respect of such occupation, during the period for which an offence under section 72(1) of the Act was being committed may seek to recover those payments by way of a rent repayment order.
 
4.
 The relevant law is set out in sections 73 and 74 of the Act. The jurisdiction to determine the application is exercisable by a Residential Property Tribunal under section 73(5) of the Act.

Background
5.
By applications received by the Tribunal Office on 18 November 2011 the Applicants applied to the Tribunal for a rent repayment order in respect of the subject property.

6.
Directions were issued by the Tribunal on 7 March 2012
7.
In the Directions the Tribunal directed the parties to make written representations within specified time limits and informed the parties that the Tribunal intended to deal with the application by way of an oral determination.

The Law
8.
The legislation for rent repayment orders is found in sections 73 and 74 of the Act; the relevant parts of which are set out below.
Section 73 – Other consequences of operating unlicensed HMO’s: rent repayment orders
(1)
 For the purposes of this section an HMO is an “unlicensed HMO” if –


(a) 
it is required to be licensed under this Part but is not so licensed, and


(b)
 neither of the conditions in sub section (2) is satisfied

(2)
The conditions are –


(a)
that a notification has been duly given in respect of the HMO under 


section 62(1) and that notification is still effective (as defined by section 

72(8);


(b)
that an application for a licence has been duly made in respect of the 

HMO under section 63 and that application is still effective (as so 


defined)

(5) If-


(a) an application in respect of an HMO is made to a residential property 
tribunal by . . . . . .  an occupier of part of the HMO, and


(b) the tribunal is satisfied as to the matters mentioned in subsection (8)

the tribunal may make an order (a “rent repayment order”) requiring the appropriate person to pay to the applicant such amount in respect of . . . . . . . .  the periodical payments paid as mentioned in subsection (8)(b), as is specified in the order (See section 74(2) to (8)).

(8)
If the application is made by an occupier of part of the HMO, the tribunal must be satisfied as to the following matters-


(a) that the appropriate person has been convicted of an offence under 
section 72(1) in relation to the HMO, or has been required by a rent 
repayment order to make a payment in respect of housing benefit paid in 
connection with the occupation of a part or parts of the HMO,


(b)
that the occupier paid, to a person having control of or managing the 
HMO, periodical payments in respect of occupation of part of the HMO during 
any period during which it appears to the tribunal that such an offence was 
being committed in relation to the HMO, and


(c)
that the application is made within the period of 12 months beginning 
with-



(i)
the date of the conviction or order, or



(ii)
if such a conviction was followed by such an order (or vice 



versa) the date of the later of them

(10)
In this section


“the appropriate person”, in relation to the payment of . . . . .periodical 
payment payable in connection with the occupation of a part of an HMO, 
means the person who at the time of the payment was entitled to receive on 
his own account periodical payments payable in connection with such 
occupation


“occupier”, in relation to any periodical payment, means a person who was an 
occupier at the time of the payment, whether under a tenancy or license or 
otherwise (and “occupation” has a corresponding meaning);


“periodical payments” means periodical payments in respect of which housing 
benefit may be paid by virtue of regulation 10 of the Housing Benefit (General) 
Regulations 1987 (SI 1987/1971) or any corresponding provision replacing 
that regulation.
Section 74 – Further provisions about rent repayment orders

(1) This section applies in relation to rent repayment orders made by a residential property tribunal under section 73(5)

(5) In a case where subsection (2) does not apply, [subsection 2 relates to applications by the local housing authority] the amount required to be paid by virtue of a rent repayment order under section 73(5) is to be such amount as the tribunal considers reasonable in the circumstances.

This is subject to subsections (6) to (8).


(6) In such a case the tribunal must, in particular, take into account the following matters-


(a) 
the total amount of relevant payments paid in connection with 
occupation of the HMO during any period during which it appears to the 
tribunal that an offence was being committed by the appropriate person in 
relation to the HMO under section 72(1);


(b)
the extent to which that total amount-



(i)
consisted of, or derived from, payments of housing benefit, and



(ii)
was actually received by the appropriate person;


(c)
whether the appropriate person has at any time been convicted of an 
offence under section 72(1) in relation to the HMO;


(d)
the conduct and financial circumstances of the appropriate person; and


(e) 
where the application is made by an occupier, the conduct of the 


occupier.

(7) In subsection (6) “ relevant payments” means-


(a)
[not applicable]

(b)
in relation to an application by an occupier, periodical payments 
payable by the occupier, less any amount of housing benefit payable in 
respect of occupation of the part of the HMO occupied by him during the 
period in question.
(8) A rent repayment order may not require the payment of any amount which-


(a) [Not applicable]


(b) (where the application is made by an occupier) is in respect of any time 
falling outside the period of 12 months ending with the date of the occupier’s 
application under section 73(5);

and the period to be taken into account under subsection (6)(a) above is restricted accordingly.

Hearing
9.
A hearing took place on 14 May 2012 at the Tribunal Offices at 92-93 Edward Street Birmingham. Mr Peri Bandon and James Walker being two of the Applicants attended and elaborated upon the documentary evidence previously filed. The Respondent was not represented and the hearing proceeded in its absence.
Applicants’ case

10.
The Applicants gave evidence that they were tenants of the subject property with effect from 1 September 2010 for a period of 48 weeks expiring on 3 August 2011. In practice the landlord requested the Applicants to vacate no later than 31 July 2011 and they complied with this request.
11
The subject property comprises a six bedroom terraced house built on three levels with communal areas.
12.
The rent payable was £80.00 each per week exclusive of services. 
13.
Mr Brandon referred to the documentation produced by or on behalf of himself, Mr Walker, Mr Poon and Mr Clark comprising copy cheques and bank statements showing the payments made by them of £3,840.00 in each case. In respect of Messrs Cox and Khan, Mr Brandon gave evidence that both of them had each paid similar amounts in respect of rent to the Respondent. 
14.
A copy memorandum of conviction of an entry from the register of the Nottingham Magistrates’ Court dated 2 November 2011 was produced which showed that the Respondent between 1 October 2010 and 27 January 2011 in Nottingham being a person having control of or managing a house in multiple occupation, namely 1 Alpha Terrace, which was required to be licensed under part 2 of the Housing Act 2004 did fail to license the property contrary to Section 61 and 72(1) and (6) of The Housing Act 2004. The Respondent was found guilty, fined £5,000.00, ordered to pay a victim surcharge of £15.00. and costs to Nottingham City Council of £500.00.
15.
Mr Brandon gave evidence relating to the following defects or problems relating to the subject property –

15.1
Initially the front door could not be locked for the first two or three nights and further throughout the tenancy the door was considered to be of flimsy construction which prejudiced security.
15.2
The subject property was not properly cleaned prior to the commencement of the tenancy and garments believed to relate to previous occupants were present. Also needles required removal from the front porchway.
15.3
There was no fence or other obstruction preventing public access from the Arboretum into the front garden. On two occasions a window was broken and on one occasion a laptop computer was stolen. On each occasion it took the landlord a week to effect a repair. The absence of a fence or other obstruction to the garden permitted prostitutes and drug users to gain entry to the porchway to the subject property.

15.4
The fire alarm sounded for a period of approximately three weeks before it was reset.

15.5
Prospective tenants were allowed into the subject property without reference to the Applicants.
15.6
The widows on upper floors opened fully thereby posing a risk of falling.
15.7
There was a period when the fire exit lights were not working. Certain doors did not have fire closures. There were no fire extinguishers on the upper floors. 

15.8
The subject property had been notified to the authorities as three separate flats which caused the Applicants problems with TV licensing and utility providers.

15.9
The Applicants had the subject property cleaned by outside contractors at a cost to them £100.00 prior to vacating. The Respondent seeks to claim £1,640.00 for cleaning which the Applicants claim is both excessive and not required.
15.10
The Respondent has adopted a dismissive attitude to repayment of the rent deposits which have not been returned.

Respondent’s case

16.
The Respondent was not represented at the hearing and no previous submissions made on its behalf were before the Tribunal.
Findings of fact relating to sections 73 and 74 Housing Act 2004. 
17.
The Tribunal finds the subject property is an unlicensed HMO as evidenced by the conviction against the Respondent under section 72(1) of the Act.
18.
The Tribunal is satisfied that the Respondent is the “appropriate person” for the purposes of the Act and has been convicted as admitted thus satisfying 73(8)(a) of the Act.
19.
The Tribunal finds that the Applicants as occupiers of the subject property made payments of periodical payments to the Respondent as a person managing the HMO during a period when it appears that the subject property was an unlicensed HMO thus satisfying the requirements of section 73(8)(b) of the Act.

20.
The Tribunal finds that the application was made to the Tribunal on 18 November 2011 and the Respondent’s conviction was on 2 November 2011. The Application was therefore made within 12 months of the conviction thus satisfying section 73(8)(c) of the Act.

21.
The Tribunal finds that an offence was being committed by the Respondent in connection with the subject property from the commencement of the tenancy on 1 September 2010 until the vacation of the subject property by the Applicants on 31 July 2011. (section 74(6)(a). The Tribunal find that none of the periodical payments were derived from housing benefit (section 74(6)(b)).
22.
The Tribunal finds the Respondent has been convicted of an offence under section 72(1) of the Act in relation to the HMO. (section 74(6)(c)).
23.
The Tribunal finds the issues of conduct in relation to the Respondents lack of attention to matters pertaining to safety of the occupants, particularly with regard to the failure to comply with fire regulations, the amount of the claim for cleaning, the retention of rent deposits and delays in attending to works at the subject property. The Respondent did not give evidence of its financial position. (section 74(6)(d)).
24.
The Tribunal finds no issues of wrongful conduct by the Applicants.
 (section 74(6)(e)).
25.
The Tribunal finds that the earliest date a rent repayment order can be made is 2 November 2010 (being 12 months prior to the date of the application) ending on 31 July 2011 (the date of the Applicants vacation of the subject property) (sections 74(8)(b) and 74(6)(a)).
DETERMINATION
26.
 The Tribunal determines that a rent repayment order be made in accordance with section 73(5) of the Act and it is ordered that payment be made by the Respondent in favour of the Applicants in the sum of £8,880 (eight thousand eight hundred and eighty pounds) divided equally between the six parties comprising the Applicants i.e. £1,480 (one thousand four hundred and eighty pounds) each. Payment to be made within twenty eight days of the date hereof.
DATED:      31 May 2012
……………………………..

Roger Healey

Chairman
.
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